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TIOPSJIOK PACCMOTPEHNS CTATEM

Bce npencraBieHHble pyKOIUCH NTEPBOHAYATBHO MPOBEPSIOTCS peAaKIMel Ha COOTBETCTBHE
TEMaTHKe JKypHajla M TNPOBOJAT MPOBEPKY HA OPUTMHAIBHOCTh (C  HCIOJIb30BAHUEM
COOTBETCTBYIOIMX IPOrpaMMHO-aNMNapaTHbIX KoMIUIeKcoB). [Ipomenmme 3TOT 3Tam CcTaTbu
NepeaaTcs Ha aHOHUMHOE PELIeH3UPOBAaHUE WICHAM PEIaKIIMOHHON KOJUIETHH WU TIPUBIICYEHHBIM
BHEIIHUM 3Kcnepram. [Ipu ycioBHUM MOSy4YeHHs MOJOXKUTENbHBIX peleH3ui 0e3 3aMedaHuil mo
CYLIECTBY HCCIECIOBaHMs CTaThs NPUHUMACTCS K IyOJMKalMM, BKJIIOYAeTCd B PEJaKLMOHHBINA
HnopTQes U pa3MeNaeTcsa B OUEpeTHOM HOMEPE JKypHaa.

Hayunsrit sxypran «Studia et Novitas» 3aHumaercs myOnukanueil Hay4HO-TIPAKTHUECKUX
HCCIEAOBAHUN B COOTBETCTBUM C HOMEHKJIATYPOM HAYUYHBIX CIELHUAIBHOCTEH, IO KOTOPBIM
HPUCYKIAIOTCS YUCHBIE CTEIIEHH.

Ham xypHan cTrpeMuTcs clenarb nporecc NyOIMKAaluud MaKCHUMalbHO YIOOHBIM ISt
aBTOPOB, IMOATOMY JIOMYCKAET Pa3UYHble BaApUAHTHl OPOpMIICHHUS OMOIHOrpapUuecKuX CChUIOK U
CIHCKA JIUTEPATYPHL.

Crucok uctounukoB opopmisiercs 1o 'OCT 7.0.5-2008 v mpuBOAUTCS B KOHIIE CTaThH MO
3arojgoBkoM «Cnucok ucrouHukoB». Ilpu »3TOM  gomyckarores — cienyromue  (GopmaTsl
O6ubnuorpaduyecKux CChbUIOK:

- BayTpuTekcToBbie cchuIkH (1o cTanaapty APA)

- [lopcrpounsie cepinku (1o 'OCT 7.0.5-2008)

- 3arekctoBbie ccbutku (1o 'OCT 7.0.5-2008)

Msl mpenocTaBiisieM aBTOpaM THOKOCTb B OQOPMIICHHM, 4YTOOBI MUHUMH3HPOBATH
OropokpaTuueckue 0apbepbl U COCPEIOTOUUTHCS Ha COJIEPKaHUM HAYyYHOTO HccieoBanus. [ maBHoe

— eIuHO00pa3ue BHYTPU CaMO CTaThH.

[TJIATA 3A ITYBJIMKALIMIO

Penaxiyst He B3MMaeT ¢ aBTOPOB IJIaTy 32 MOJATOTOBKY, pa3MeIIeHUE WK [Te4aTh MaTepHajIoB.

[Tpu ucnonb30BaHNM OMTyOIMKOBAHHBIX MAaTEpHAIIOB )KypHaa ccblika Ha «Studia et Novitas»
o0s13aTelNbHa.

[TonHas wim yacTHYHAs TepeneyaTka MaTepHajoB JIOMyCKAeTCS TOJIBKO IO MHCEMEHHOMY
pa3pelICHNIO0 aBTOPOB CTaTEH MU pelIaKIIUu.

Touka 3peHus peakuuu He BCEra COBIANACT ¢ TOYKOW 3pEHHS aBTOPOB My OIMKaLUi.

{u:] _ KonTent nocrynen nox munensuent Creative Commons Attribution 4.0 License.
The content is available under Creative Commons Attribution 4.0 License.
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PROCEDURE FOR REVIEWING ARTICLES

All submitted manuscripts are initially checked by the editorial staff for compliance with the
journal's subject matter and checked for originality (using appropriate software and hardware
systems). Articles that have passed this stage are submitted for anonymous review to members of the
editorial board or external experts involved. Subject to receiving positive reviews without comments
on the research substance, the article is accepted for publication, included in the editorial portfolio
and placed in the next issue of the journal.

The scientific journal "Studia et Novitas" publishes scientific and practical research in
accordance with the nomenclature of scientific specialties for which academic degrees are awarded.

Our journal strives to make the publication process as convenient as possible for authors, so
it allows for various design options for bibliographic references and references.

The list of sources is drawn up in accordance with GOST 7.0.5-2008 and is given at the end
of the article under the heading "List of sources". The following formats of bibliographic references
are allowed:

- Intra-text links (according to the APA standard)

- Footnotes (according to GOST 7.0.5-2008)

- Non-text links (according to GOST 7.0.5-2008)

We provide authors with flexibility in design to minimize red tape and focus on the content

of their research. The main thing is uniformity within the article itself.

PUBLICATION FEE

The editorial board does not charge authors a fee for the preparation, placement or printing
of materials.

When using published journal materials, a link to "Studia et Novitas" is required.

Full or partial reprint of materials is allowed only with the written permission of the authors
of the articles or the editorial board.

The editors "point of view does not always coincide with the authors' point of view.
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COOTHOIIEHUE KOJEKCA U ®EJIEPAJIBHOI'O 3AKOHA: TEOPETUKO-
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OTEYECTBEHHBIN OITBIT PA3BUTUS PRIHOYHOM SKOHOMMUKHU B
YCJIOBUAX COUMAJIMCTUYECKOI'O ITIPABOIIOPAIKA B 1985-1991 I'T .

TIPABOBOM ACTIEKT ..o 23
O [IPUYMHAX ITPABOBOI'O HUT'MJIN3MA B MOJIOJIEXKHOM CPEJIE B
VCIHOBUIX ITPABOBOT'O TOCYIAPCTBA ..., 35
COOTHOILEHUE KOHTPOJISI 1 HAZI30PA B COBPEMEHHOM
TOCYJIAPCTBEHHO-TTPABOBOM JOKTPHHE ..., 45

[TPOBJIEMbI JOKTPUHAJIBHOI'O IOHUMAHUA KATEI'OPU
«ITPABOMEPHOE ITOBEHEHUE......ccooiiiiiiiiiiiiiiicee et 57
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5.1.1. TeopeTHKO-MCTOPHYECKHUE PABOBbIC HAYKH

Hayunas crates

VJIK 340.13

COOTHOHEHHUE KOJEKCA 1 ®EJEPAJIBHOI'O 3AKOHA:
TEOPETUKO-IIPABOBOI ACIIEKT

Csa Ussii, Ph.D., IOro-3anagHplii yHMBepCUTET (PUHAHCOB M IKOHOMUKH, UsHY,
Coiuyanb, Kuraii, xyiwei_cd79@yandex.ru

AHHOTAIUS

Konexc u dhenepanbHblii 3aKOH — MOHITUS BO MHOTOM COBIIAJIAIOIINE, HO HE B MIOJIHOM
CTENIEHU TOXKJIECTBEHHBIC. JTa OCOOCHHOCTh AHAJIU3UPYETCS B HACTOSIIEH CTaThe.
PackpbiBaercst conmepkaHM€ TEpPMHHA «3aKOH» W €ro OCHOBHBIC MPU3HAKU KakK
HOPMATHBHOTO MPABOBOTO aKTa, a MMEHHO O0IIe00sS3aTeIbHOCTh, BEPXOBEHCTBO,
oco0asi Tpolieaypa MPUHATHS U Mp. 3aTparuBaeTcsl aclekT HepapXuu HCTOYHUKOB
3aKkoHojaTeabcTBa Ha ocHoBe Koncturynuum PO u ormeuaercs QopmanbHOe
OTCYTCTBHE KOJIEKCA B YHCJIE BUOB HOPMATUBHBIX IIPABOBBIX AKTOB, [IEPEUUCICHHBIX
B Hed. OcoOEHHOCTH KOJEKCa, Kak (eHoMeHa TEeOopuu TocyaapcTBa U Mpasa
paccMaTpuUBalOTCA Ha IPUMEPE YTOJOBHOIO, YTOJIOBHO-IPOLIECCYAIBHOTO U
TpynoBoro kojuekcoB P®, ¢ ornopoit Ha KOHKPETHBIE HOPMBI, OIIPEAEISAIOIIME CTATyC
KOJIEKCOB. Jlenmaercst BBIBOJ O MPUOPUTETHOCTH KOJIEKCA MOCTOJIBKY, MOCKOJIBKY 3TO
ABJISIETCA PE3YJbTaTOM BOJICH3BSBICHUSI 3aKOHOAATENs-aBTOpa Koaekca. Ciyuau,
KOTJIa MPUOPHUTET MPU3HAETCS 3a UHBIM (PeiepalibHbIM 3aKOHOM, 00OCHOBBIBAIOTCS €70
CIICIIMAJIBHBIM XapaKTepoM, uTo noaaepxkuBaercs u KoncrutynmonusiM Cygom PO,
MO3ULHS KOTOPOTO TOXKE aHAJIM3UPYETCA B cTaThe. HecMOTps Ha BCe OTIIMYMA KOJIEKCa
1 peaepaIbHOTO 3aKOHA KaK MPaBOBBIX KAaTETOpPUM, KOHEUHBIA BBIBOJ CBOJUTCSA K
TOMY, 4YTO W OJWH, W JPYrOW BHUIbl HMCTOYHUKOB 3aKOHOJATEIBCTBA SIBIISKOTCS
denepanbHBIMU 3aKOHAaMH, 4YTO O3HAayaeT MX HOPUIUYECKYI0 PaBHO3HAYHOCT,

OCOOEHHOCTB K€ KOJAEKCa OIPENEsETCs] HE €ro INPHUOPUTETOM, a €ro (opMoil u
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BOJICU3BSIBIICHUEM 3aKOHOJATEISl, KOTOPBIA B OJHUX CIIy4dasX MPUIAECT MPUOPUTET
KOJEKCY, a B IPYTUX — UHOMY (peiepabHOMY 3aKOHY.

KiroueBble cj10Ba: nepapxus 3aKOHOIATEITBHBIX aKTOB, KOJIEKC, KOAU(MUITUPOBAHHBIH
HMCTOYHHUK 3aKOHOJATEIbCTBA, HOPMATUBHBIA TPABOBOM aKT, (pemepanbHBIA 3aKOH,

IOpHUANYCCKas Crujia

Original article

THE RELATIONSHIP BETWEEN THE CODE AND THE FEDERAL LAW:
THEORETICAL AND LEGAL ASPECT

Yiwei Xia, Ph.D., Southwestern University of Finance and Economics, Chengdu,
Sichuan, China

Abstract

The Code and the federal law are largely identical concepts, but not completely
identical. This feature is analyzed in this article. The content of the term "law" and its
main features as a normative legal act are revealed, namely, general obligation,
supremacy, a special procedure for adoption, etc. The aspect of the hierarchy of sources
of legislation based on the Constitution of the Russian Federation is touched upon and
the formal absence of the code among the types of normative legal acts listed in it is
noted. The specifics of the code, as a phenomenon of the theory of state and law, are
considered on the example of the Criminal, Criminal Procedure and Labor Codes of
the Russian Federation, based on specific norms defining the status of the codes. The
conclusion is made about the priority of the code insofar as it is the result of the
expression of the will of the legislator-the author of the code. Cases where priority is
recognized by another federal law are justified by its special nature, which is supported
by the Constitutional Court of the Russian Federation, whose position is also analyzed
in the article. Despite all the differences between the code and the federal law as legal
categories, the final conclusion boils down to the fact that both types of sources of

legislation are federal laws, which means their legal equivalence, while the peculiarity
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of the code is determined not by its priority, but by its form and expression of the will
of the legislator, who in some cases gives priority to the code. and in others — a different
federal law.

Keywords: hierarchy of legislative acts, code, codified source of legislation,

regulatory legal act, federal law, legal force
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OTEYECTBEHHBIH ONBIT PA3BUTHUS PBIHOYHON SKOHOMUKHU B
YCIOBUAX COUUAIMCTUYECKOTI'O TIPABOITIOPAKA B 1985-1991
I'T.: IPABOBOM ACIIEKT

Pom:xepc Mapkyc, Ph.D., nouent, Yauepcuret Ilepasio B 3anagnom
Jlagaiiere, tcarneysyd74@gmail.com

AHHOTALIUA

I'maBHasg 3amada CTaTbU — OCMBICIUTH OTE€UECTBEHHBIN OIBIT Pa3BUTHS PHIHOYHOU
SKOHOMUKH B YCIIOBUSX COIMATIMCTUYECKOTrO ITpaBonopsiaka B nepuoA ¢ 1985 mo 1991
IT. MMEHHO B TMpPaBOBOM aclekre. B OCHOBE CTaTbU JIEXKUT H3YyUYEHUE
KOHCTUTYLIMOHHBIX TTOJI0KEHU 0 COBETCKOM rOCYyAapCTBE U MPABE, 3aKPETUIEHHBIX B
Konctutynuu CCCP 1977 1. 1 MX COOTHECEHME C TEMHU MPABOBBIMH PEATHUSIMH,
KOTOpbI€ ONpENENssId pPa3BUTHE PpPbIHKA B TOAbl nepecTpodiku. Ha ocHoBe
KoHCcTUTyIIMU OTMEUarOTCs HEKOTOpPbIC MPUHIUMIIUAIBHO 3HAYMMbIE OCOOCHHOCTH,
MPUCYIIIHE COUATTUCTUICCKOMY TTPABOTIOPSIKY, B TOM YHCJIE B 00JIACTH YKOHOMHUKH.
VYuTeHbl pa3Hble TO3UIMH, HUCXOAS M3 4ero AaéTcsi IMpaBoBas OIEHKA COOBITUMN
YKa3aHHOTO TEPHOJia, B TOM YHCJIC C TOYKH 3pEHUs MpU3HAHUS (PaKTa 3apOoxKACHUS
pbiHOUHOW 3KOHOMHKM B CCCP. Kputhueckyn OIEHEHbI MO3WIMHU, OTPUIIAIOIIUE
cTaHoBJIeHHUE pIHOYHOM 3KOHOMUKN B CCCP u noazaepkaHa mo3uiys, MpU3HA0IIAs
dakTt e€ pa3BuTHs. B3rsaae1 apryMeHTUPOBAHBI B TOM YHCIIE (PaKTaMu O 3apOKICHUN
KOMMEpYECKOM OaHKOBCKOW cHCTEMBbI, (popManbHOM U (AKTUUECKON MOIACPKKU
MpeNPUHUMATENIbCTBA, TpaHCHOpMallUM COOCTBEHHOCTH W3 TOCYJapCTBEHHOW B
YaCTHYIO U 11p. Ha 0CHOBE 3TOro0 1e51atoTcs BBIBOABI O MPUHIUIIUAIBHONW BO3MOXKHOCTH
Pa3BUTHUS PHIHOYHON 3KOHOMHMKH B YCIOBHSIX COLIMAIUCTHYECKOTO MPAaBOIMOPAIKA U
OTpUIIAETCA HAES NPUHIUIUAIBHON HECOBMECTUMOCTH PBIHOYHBIX HHCTUTYTOB C
dbopMaIbHO COIMATUCTUYECKON TpaBOBOWM cHUCTEMON. be3ycnemHocTh MOMBITOK
chopmupoBath pbIHOK TIpu coxpaHeHun CCCP aBTop He cuMTaeT IMOBOJOM IS

OoTpuOaHuA COBMCCTUMOCTH PbIHKA C CONUAJIMCTHYCCKUMMU ITPABOBBIMU PCATIUAMU.
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KuiroueBrble cjioBa: KanuTaau3M, MEPECTPOMKA, PIHOYHAS 3KOHOMMKA, COLIMAIIN3M

COIMAJIMCTUYECKUI IMPpaBOIIOPAO0K

Original article

DOMESTIC EXPERIENCE IN THE DEVELOPMENT OF A MARKET
ECONOMY UNDER THE CONDITIONS OF SOCIALIST RULE OF LAW IN
1985-1991: A LEGAL ASPECT

Rogers Marcus, Ph.D., Associate Professor, Purdue University in West Lafayette

Abstract

The main objective of the article is to comprehend the domestic experience of the
development of a market economy in the conditions of the socialist rule of law in the
period from 1985 to 1991 in the legal aspect. The article is based on the study of the
constitutional provisions on the Soviet state and law, enshrined in the 1977
Constitution of the USSR, and their correlation with the legal realities that determined
the development of the market during the years of perestroika. On the basis of the
Constitution, some fundamentally significant features inherent in the socialist legal
order are noted, including in the field of economics. Different positions are taken into
account, based on which a legal assessment of the events of the specified period is
given, including from the point of view of recognizing the fact of the emergence of a
market economy in the USSR. The positions that deny the formation of a market
economy in the USSR are critically evaluated and the position that recognizes the fact
of its development is supported. The views are substantiated, among other things, by
the facts about the emergence of the commercial banking system, formal and actual
support for entrepreneurship, the transformation of property from state to private, etc.
Based on this, conclusions are drawn about the fundamental possibility of developing
a market economy in a socialist legal order and the idea of the fundamental
incompatibility of market institutions with a formally socialist legal system is rejected.

The author does not consider the failure of attempts to form a market while preserving
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the USSR to be a reason to deny the compatibility of the market with socialist legal
realities.

Keywords: capitalism, perestroika, market economy, socialism, socialist rule of law

BBenenue

[Iponomxkasmmiics ¢ 1917 mo 1991 rr. mepuox OTEUYECTBEHHOW HCTOPHH,
UMEHYEMBId COBETCKMM, B LEJIOM CIIPaBEIJIMBO pAaCCMATPUBAKOT KaK »>IOXY
COLMAIMCTUYECKOTO TOCYIApCTBA, KOTOPOMY YyX bl NPUHUMUIIBI PBIHOYHOU
YKOHOMUKH C €€ CBO00 101 1 MPEANTPUHIMATEIHCTBOM, 0CO00 OXPAaHON 1 TIOOIIPEHUEM
MHCTUTYTOB YacCTHOM COOCTBEHHOCTH, B TOM YMHCJI€ Ha CPEACTBa IMPOU3BOICTBA.
OpmHako ATO JUIIb OOIIMK B3TJIS, UMEIOIIUNA MaJIO0 OOIIEro C TOCICTHUMHU TONaMHU
cymecTtBoBaHUsI (COBETCKOTO TOCYHapCTBa, KOIrAAa HIEH PBIHOYHOM 3KOHOMHUKH
OTYACTH CTAJIM BOIUIOUIATHCA, MPUYEM HMEHHO B YCJIOBHUAX COIMATUCTUYECKOTO
MIPaBONOPSIKA.

B nayuHO# IuTepaType yKazaHHBIN nepuoj, anuBmuics ¢ 1985 mo 1991 rr.,
OOBIYHO TIPUHSATO pPAacCCMATPUBATh CYry0O B KOHTEKCTE HCTOPUYECKOTO Pa3BHUTHS,
MOJIMTUYECKUX TTPeoOpa3oBaHuii U IKOHOMUKH. [IpaBOBOM ke acTeKT 3aTparuBacTcs
HEYaCTO, XOTSI UMEHHO XOTSI HMEHHO. TpeoOpa3oBaHus TPABOBOI0 XapaKkTepa MOKHO
CUMTATh KIIOYEBBIMU [IJII YKAa3aHHOIO TME€pHUojJa, W B JAHHOM HCCIICIOBAHUU
paccMaTpUBaKOTCSI UMEHHO OHM.

OcHOBHasl YacTh

['oBOPS O COLMANMCTUYECKOM MPABOIIOPSJIKE KAK B LIEJIOM, TAK U OTHOCUTEIBHO
MEepHUOJIa TIEPECTPONKU, HYKHO B MEPBYIO OUEPEb PACCMOTPETh KOHCTUTYIIMOHHbBIE
MOJIOKEHUSI, KOTOphie (opmMupoBaid AaHHBIA mpaBonopsanok. Onu  ObuIH
npencrasiaenbl B Koncturyuuu CCCP 1977 1. [1]. [Ipu3HaBas 3HAUMMOCTh KaKI0M
cTtatbu AaHHOW KOHCTUTYIMU, CYUTAEM BO3MOKHBIM BBIJICJIUTH JIMIIL HEKOTOPHIEC €€
HOPMBI, KOTOpbIE HanboJIee SIPKO OTPAKAIN ATOT COIUATMCTHYECKHUI MPaBOMIOPSIIOK.

[Ipexne Bcero, ckazath cToUT O CT. 1| KoncTutynuu, rae nexknapupoBaioch, YTO

rocyaapCcTtBo sBJIACTCA HMMCHHO CONUAJIUCTHYCCKHUM. Otmeuas COHI/IaHI/ICTI/I‘-IeCKI/Iﬁ
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XapaKkTep TocyJapcTBa, TEM HE MEHee, B mpeaMOylie JaHHOTO JOKyMEHTa MMENach
OTCBUJIKA K HUJIeIM HayYHOTO KOMMYHH3Ma M PEBOJIIOIIMOHHBIM TPAJAUIUSAM Kak Oosiee
paJuKaJIbHBIM W [PUHLUUOUATBHBIM  OpPHUEHTHUpaM, OTYACTH OTJIMYHBIM  OT
COIIMAJIMCTUYECKUX. B 11eoM ckazaHHoe JaéT mpeAcTaBiICHUE O TOM, KAKUM UMEHHO
rocyJ1IapcTBO ObLIO eciu He Je-(haKkTo, T, 0 KpaHel Mepe, Jie-1ope.

DKOHOMHUYECKasi cUcTeMa B paccMarpuBaeMod KOHCTUTYLHMM ONUCHIBAIACH
TOKE MCXOJS U3 COLMATMCTHYECKUX ueu. [Ipu 3TOM B mepBOHAYaIbHOM pEIAKIIMKU
paccMaTpuBaeMon Konctutymuu JEKJIApUPOBAJICA PUOPUTET HMEHHO
coluamiucTuyeckoil cooctBeHHocTH (CT. 10), B TO BpeMs Kak MOCIIEeAyOIIre peAaKIiy,
B YacTHOCTH, penakmus 1990 r., o coluamucTuueckol COOCTBEHHOCTH YyXKe He
yIOMHHAaJja, OTMeYas IpH 3TOM pa3HooOpasue popM COOCTBEHHOCTH U oOecrieueHne
MX PABHOW 3aIUTHI.

Henb3s, oaHako, HE OTMETUTb, 4YTO W B IIEPBOHAYAIBLHOW pEAaKIUU
paccmatpuBaeMord KOHCTUTYLIMH, W B MOCIEAYIOUIUX PEIAKIUAX HMEIO0 MECTO
HEOHOKpPATHOE YIIOMHUHAHUE O KOOIepaTUBaX U KOOMEPaTUBHON COOCTBEHHOCTH, UTO
yXK€ OTYACTH 3aKJaJbIBalO HJIEH, JIOMYyCKABIIME BO3MOKHOCTh OCYIIECTBICHUS
MpeNPUHUMATEBCKOMN AEATEIIHHOCTH.

[IpyHIMIIMATBEHO BaXXKHBIM OBLIO U TIOJIOKEHUE, JEKJIapUPOBABIIIECE B3IJISABI Ha
TPy, UCXOAS W3 KOTOPOTO TJIABHBIA MPHUHIUI coIMain3Ma OblI chopmMynupoBaH
CICAYIOIIUM 00pa3oM: «OT KaXKJOT0 — IO CIIOCOOHOCTSIM, KaXIOMYy — IO TPYAY».
JlaHHOE TOJI0’)KEHUE, KaK HU CTPAHHO, COXPAHUJIOCh HEU3MEHHBIM U B BIUIOTH JI0
MOMEHTA OTMEHBI YKa3aHHOU KoHCTUTYyIHH.

W3noxkeHHOE B 1IEJIOM  OTpakaeT BIIOJHE KOHKPETHYIO crhenuduky
COIMAJIMCTUYECKOTO IPaBOMOPSIIKA, T/I€ HE YIIOMHHAIOCh O PHIHOYHOW SKOHOMHUKE.

BaxxHoil cocTaBisifoleld  COIMATUCTAYECKOTO MPABOMOPSAKAa ObLIH U
HEKOTOpbhIE ASKOHOMHMYECKHUE MPUHIUIIBI, & UMEHHO PYKOBOJCTBO IKOHOMHUKON Ha

OCHOBE rOCYyJIapCTBEHHBIX TJIAHOB, YTO TOkKe AekaapupoBanoch K Konctutyuuu CCCP

1977 r.
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31ech CTOMT MPHU3HATH, YTO YK€ B TO BpeMs COLIMATIMCTHYECKUE HAEU ObUIH
ropaszo MEHee paJuKaIbHbIMH, HEXKENIU B MEPBbIE roabl COBETCKOro rocy1apcTBa, a
NOTOMY OBLIIH OTIpEeNIEHHBIEC U TPABOBBIE MPEANOCHUIKH AJIs 3aPOXKACHUS HEKOTOPBIX
PBIHOYHBIX MEXAHU3MOB.

bonee Toro, n onpeaenéHHOE TEOPETUUECKOE MOAKPEIIEHUE UAEH BHEAPEHUS
PBIHOYHBIX MEXAHU3MOB B YCJIOBHSAX COLUAIMCTHYECKOTO MOPSIIKA TOXKE UMEJIO MECTO
ObITb. 3J€Ch YMECTHO CKa3aTh O TaK Ha3bIBAEMBbIX TEOPHUSX PBHIHOYHOIO
compaiusma [2, c. 128], posib KOTOPBIX HEJNb3s1 OTPULIATh, HECMOTPS Ha UX CIIOPHOCTb.

BooOmie wW3HauanbHO BONPOC O PpOJIM  PHIHKA TNPUMEHHUTENIBHO K
COLMAJIMCTUYECKOMY MPABOMOPSAIKY CTAaBHJICS YK€ B TOJbl HOBOM ASKOHOMHYECKOMN
noymtuku (HIIT). OgHako kakoit-mi6o CUCTEMBI B3TIIAI0B B TO BpeMs ChOPMHUPOBAHO
He OBLJI0O MMEHHO MPUMEHUTEIBHO K MpoOiiemMaTHKe pblHKAa. boiiee TOro, mombITKH
pa3BUTh Takue WHJeU ObUIM TMpPEepBaHbl BHEAPEHHEM NPAKTUKH MSTHUIETHETO
IJIAHUPOBaHMs (BBEACHUE MATUIIETOK). TeM He MeHee, HEKOTOpbIe MOIMBITKU
OCMBICJICHUSI PBIHOYHBIX HJEA NPUMEHUTEIBHO K COLUUAIMCTHYECKUM PEATHIM
MEPUOJUYECKH TPEANPUHUMAINCH MPAKTUYECKHU HA MPOTSKEHUU BCEM HCTOPUU
Coserckoro rocyaapcta [2, c. 128]. XoTa B 1eI0M peanu3aiusi UJAeu BHEIPEHUS
PBIHOYHBIX MHCTPYMEHTOB HE PACCMATPUBAIACh B MOJOKUTEILHOM aCIIEKTE, TOBOPUTD
O MOJIHOM OTCYTCTBUU TEOPETHUUECKOr0 0OOCHOBAHUS HENb3S.

A HE CTOWT CUMTaTh, YTO BHEJIPEHUE AJIEMEHTOB PHIHOYHOM SKOHOMHUKH B
YCIOBUAX  COLUMAIUCTHYECKOTO MPABOMOPS/KA OBbUIO  HM3HAYAJIBHO  XOPONIO
CIUTAaHUPOBAHHOW cucTeMord wmep. HampoTuB, BO MHOroM »TO OBLT pe3ysbTar
CJIOKUBILIEHCS TPYAHOU CUTYallMH, KaK CBOEr0 poja BbIHYKJIEHHas Mepa. A 00 3ToM
JAI0T BO3MOXHOCTh CYAUTh T€ XAPAKTEPUCTUKU COCTOSIHUSI COBETCKOTO IpaBa U
SKOHOMMKH, KOTOPBIE NAIOTCS B HAYYHOU JINTEPATYpE, MPEKAEC BCETO COBPEMEHHOM,
BO MHOT'OM JIMIIIEHHOW KaKUX-JTNOO0 UACOJIOTHYECKHUX MPEaPaCcCyaKOB.

Hanpumep, B.B. TlNomynsik numer: «C cepeaunbl 80-x rr. XX B. CoBeTckuit
Co103 OCTENEHHO CTajl BTATUBATHCA B IITyOOKHI CHCTEMHBIH KPU3HC, CBSI3AHHBINA B

OCHOBHOM C OTHOIIIEHHUSMHU COOCTBEHHOCTH U MIpCBAIIMPOBAHUCM COHH&HHCTH‘-IGCKOFI
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oOlIeHapoIHOM  COOCTBEHHOCTH, CTpOsIelics Ha MOCTyJaTax MapKcH3Ma-
JleHuHu3Ma» [3, c¢. 73].

B naHHOM cnydyae HET LENM paccMaTpuBaTh KOHKPETHBIE MPUYMHBL,
0OyCIIOBUBIINE KpPU3HUC, OJHAKO caM (aKT HACTYIUICHHS KpU3KMCa COMHEHUH He
BbI3bIBAET, U B OTOM CBSI3M HMEHHO pBIHOYHBIE MEXAHU3Mbl CTalM TEMHU
WHCTPYMEHTAMM, [TIOCPEICTBOM KOTOPBIX PYKOBOJICTBO CTPAHBI MIBITAJIOCH IIPEOI0JIETh
KpU3HCHBIEC sIBJIEHUA. TO €CTb PBIHOYHBIE HMHCTUTYThl PACCMATPUBAIUCh HE Kak
camolIeTIb, a KaK CPEACTBO OOPHOBI C KPU3UCOM.

O4eBUIHO, YTO TaKW€ HHCTPYMEHTHI HE B IIOJHOW MEpPE COOTBETCTBOBAIU
COLIMAIUCTUYECKON HJICOJIOTHUH, OJHAKO PYKOBOJACTBY MNPUXOJUIOCH C JaHHBIM
(akTOM MUPHUTBCS, OPUEHTUPYSICh Ha LEIH U 0’KUJAEMbIe pPe3ybTaThl, a HE Ha caMmy
HJIC0JI0THYECKYI0 (hopMy.

DKOHOMHUYECKHE MpeoOpazoBaHus 2-if mon. 1980-X Ir. MPUHATO CBA3BIBATH C
umeneM M.C. I'opOauéBa, MBITaBIIErOCs YCUIUTh TEMITI SKOHOMUYECKOTO POCTa Ha
OCHOBE JICKJIAPUPOBABIIMXCSI MPUHIIMIIOB COLMAIU3MAa U MapKCUCTCKO-JIEHUHCKOM
uaee, HO C Y4YEeTOM U3MEHMBIIMXCS peanuil. [lpum 3ToM B IUIaHBI BXOAMIIO
OpPHEHTUPOBAThCA Ha ombIT 1-# moa. 1920-x rr. Toke mpu 3TOM OCOOBIM aKIICHT B
paMKkax mnpeoOpa3oBaHuii, koTopbie ObUTM 00BsiBIeHBI Ha XXVII cwezne KIICC,
Jenajics Ha HIMPOKOE HKCIIOJIb30BAHHWE TOBAPHO-AEHEKHBIX OTHOIICHWH, YCHUJICHHE
JIMYHOW 3aMHTEPECOBAHHOCTH B pe3yJibTaTax Tpyaa [3, c. 73].

Baxneiias ujest coctosijia B TOM, 4TO TOCY/IapCTBO B MEHBIIIEH Mepe o0emano
BMEIIMBAaThCS B OKOHOMHYECKHE OTHOIIEHHUS, COOTBETCTBEHHO, CIIOCOOCTBYSI
BHEJIPEHHE PBIHOYHBIX MHCTUTYTOB |3, C. 74].

Takoro pona \ax7mnpeobpazoBanusi ObUTH BO MHOTOM (pparMeHTapHBIMU, BEIlb,
BHEIpSs, MO CYTH, KaNUTAIMCTUYECKHE WJIeH, CTpaHa ocTaBajach B pyclie
COLIMAIUCTUYECKOM.

YMecTHO cKa3aTh U O TOM, YTO CUCTEMHBIX 3aKOHOIATEIbHBIX MPE0oOpa30BaHUi
He Obu1o. OHM BO MHOrOM OBUIM MOJOBUHYATHIMU. TeM HE MeHee, HEKOTOphIe

HOPMATUBHBIC IIPABOBBLIC AKThI OKa3aJId BCCbMa CYHICCTBCHHOC BJIMAHWC Ha XO/
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nepectpoiiku. Hampumep, B 1988 r. Bcrynun B cuily 3aKOH O rOCyJapCTBEHHOM
NPEANpUATAN, KOTOPBIA, MEXIy TeM, ObUl OpPUEHTHPOBAH Ha YCHUJIEHWE HMEHHO
HEroCyJapCTBEHHOIO CEKTopa JKOHOMHKHU. [IpuMeuaTenbHO, 4YTO B HEM HE
NpU3HABalach 4YacTHas COOCTBEHHOCTh, OJIHAKO TOBOPWJIOCH O COOCTBEHHOCTH
TPYAOBBIX KOJUIEKTUBOB, KOTOPBIE U YIIPABJSJIM MPOU3BOACTBOM. bbIIO BHENIPEHO U
MOHSITUE «TOCYAAPCTBEHHBIN 3aKa3», KOTOPBIA Kacajcsl KaKk HEroCyJapCTBEHHBIX, TaK
Y COBMECTHBIX Npeanpusitui [3, c. 75].

Becbma cyniecTBeHHbIE CTUMYJIBI B T'OJbl NEPECTPOUKUA OBUIA CO3J@HBI IS
KOOTIEpaTUBHOTO JBMXEHHS [3, ¢. 76], mpeuMyIiecTBEHHO, Oiarojaps MPUHITHIO
3akona o koonepanuu B CCCP B 1988 r. [5, c. 12], 4To BO MHOTOM OMNpPEAEIISIO0
pPa3BUTHE PHIHKA.

Mexnay TeMm, B HayKe HE CIOXUJIOCh OOLIEHPUHSATOTO MHEHUS O TOM,
(dbopMUPOBATUCH JIM OCHOBBI PIHOYHOM 3KOHOMUKH B 710 1991 1. [0 B3riIs1aM Ha 3TOT
BOIIPOC BCE YUEHBIE YCIOBHO JIENIATCS HA TpU rpyninsl. [IpeactaBurenu nepBoil rpymnibl
MOJIAral0T, YTO pPHIHOYHAA OHKOHOMHUKAa Hadaia (OPMHUPOBATHCS YyKe IMOCHe
paspymenust CCCP ne-akrto; mepuoa ke MEPecTPOMKH OHU pPAacCMATPUBAIOT B
KauyeCTBE AMOXH, KOTJa MIPOCTO MPOBOAMIUCH KCIIEPUMEHTBI, TPUUYEM C MOMBITKAMU
coxpaHeHus colmanu3ma. [pyras rpynna vccienoBaTeneil, monaraer, 4ro jie-(hakTo
PBIHOYHASI SKOHOMUKA cTasia popmupoBaThes yxe nocie pacnaga CCCP, ognako ne-
1ope e€ OCHOBBI ObUTH C(HOPMUPOBAHBI UMEHHO B r0/ibl epecTpoiiku. Hakonelr, TpeTbs
rpynma y4€HbIX Mojaraet, 4To0 MMEHHO B 3TIOXY MEPECTPONKH cTana (OpPMHUPOBATHCS
PBIHOYHASI DKOHOMHKA; MPUYEM 0COOYIO POJIb B 3TOM OHHM yCMAaTPUBAIOT 32 3aKOHOM
00 MHIUBUAYAIBHOW TPYAOBOM nAesTenbHOCTH [5, ¢. 3]. Kaxnas mo3uius BUAUTCS
000CHOBaHHOM, 0JJHaKO Oojee yOeAUTENbHOM CUNTAaeM BCE K€ MHEHHE TE€X, KOTOphIE
CUMTAIOT, YTO PHIHOYHAS SKOHOMHUKA cTana (OPMHUPOBATHCS HMMEHHO B TO/JIbI
MIEPECTPOMKH, TO €CTh € yxe ¢ 1985 1.

[IpencraBmnsieTcst BechbMa yoenuTeIbHBIM MHEHHE O TOM, 4To ¢ 1986 mo 1990 r.
Mepexo/i K pbIHKY HOCHJI BO MHOTOM JIaTEHTHBIN XapakTep, B TOM YHCJIE U BBHUIY

(hopMaIbHOIO COXpaHEHUS COMUATMCTHYECKOM uaeosoruu; B 19901991 rr. nepexo
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K PBIHKY MPHUHSUI y>K€ OTKPBITHIM Xapaktep, korna opunuaisao Biaactu CCCP ero
JEKJIAPUPOBAIIN U MPOBOAUIM BHYIO IIOJIMTUKY MO Pa3rocy1apCTBICHUIO YKOHOMHUKH,
npuBaTU3a,  pePOpMUPOBAHUIO  3eMENbHON  chepbl  MPaBOOTHOIICHUH,
PACHIMPEHUIO CBOOOMBI TMPEANPUHUMATEBCTBA, CTUMYJIMPOBAHUIO KOHKYPEHITUH,
nepexoy k cBo00JHOMY 1IeHOO0Opa3oBaHuto u op. [5, c. 11-12].

VYCoBHO MepUOIM3alUI0 MOXKHO NPEACTaBUTh U B MHOM BHUJAE, HO UMEHHO
BbIJICJICHUE JTATEHTHOTO M OTKPBITOrO 3TAroB Haubosee SPKO OTpa)xaeT crneuuduky
(GhopMHUpPOBaHUSI PHIHKA B YCIOBUSAX COIUAMCTHYECKOTO TPABOMOPSAKA: TATECHTHOCTh
BO MHOroM Obuta OOYCJIOBJIGHa TIOTMBITKAMH COXPAaHUTHh COITUATHCTHYECKYIO
HJIC0JIOTHIO, TI0 KpaitHel Mepe hopMalibHO.

Becbma xapakTepHOl 0COOEHHOCTBIO COBETCKOIO ONBITa Pa3BUTHS PHIHKA B
YCJOBHSIX COLMATMCTUYECKON MapaaurmMel Obuta pa3paboTka Beex (hyHIaMEHTaIbHBIX
MIPOEKTOB HOPMATHUBHBIX aKTOB IO]I COLIMATUCTUYECKUMU JIo3yHTamu [5, c. 11-12]. B
TATbHEHIIIEM K€ COIMATUCTUYECKas HAMPaBICHHOCTh JMO0 HUBEIMPOBAJIACH, JINOO
BOBCE OTPULIAIOCH.

[IpencraBnsieTcst 0co00 BaXKHBIM 00paTUTh BHUMaHUE Ha (HOPMUPOBAHUE YKE B
COBETCKHUIA IEpUO;] 0AHKOBCKOW CUCTEMBI PHIHOYHOTO THIIA, TO €CTh C KOMMEPUYECKUMH
O6ankamu [5, c. 13]. IloarBepxaas 3To, orMeTuM, 4To 24 aBrycra 1988 r. B CCCP Ob11
3apeTUCTPUPOBAH TepBhI kKoMMepueckuii 0ank; B PCDOCP nepBbiii koMMepUuecKuii
O0aHK MOSIBUJICA TpeMs THAMM To3nHee, a K koHIy 1988 r. B PCOCP nesarenbHOCTh
BeIM  yxke 25  kxommepueckux ~— OankoB.  IlozgHee  rocynapcTBEHHBIE
CHeIMaIN3upOBaHHbIE OaHKM OBLIM TEpeBEleHbl Ha caMOGUWHAHCUPOBAHUE W
xo3pacu€t [5, c. 643]. Otu (daxkThl SABIAIOTCS BecbMa yOEAUTEIHHBIMU
MOATBEPXKJAECHUSAMHA TOTO, YTO U Je-fope, U Je-(pakTo pBIHOYHAS CHUCTeMa
X03IMCTBOBaHMS (hOpPMHUpPOBATACh MMEHHO B TIOCJIEIHHE TOJbl CYIIECTBOBAHUS
Coserckoro Coro3sa.

B 1990-1991 rr. ObU1 KOpPEHHBIM O00pa30M TEPECMOTPEH TMOAXOA K
PEryJIMPOBaHUIO COOCTBEHHUYECKHX OTHOIIEHUN, B pe3ysibTaTe YEero €IUHOJUYHas

COOCTBEHHOCTh CcTajla 3aHHUMAaTb IIPUOPUTCTHOC MECTO B CpaBHCHHH C
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COOCTBEHHOCTBIO KOJUIGKTUBHOW. B 3TO ke BpemMs © TpeanpuHUMATEIhCKAS
NesTeNbHOCTh OblIa B TOJHOM Mepe TMpU3HaHA, YTO COMNPOBOXKIAJIOCH
COOTBETCTBYIOIIUM IOPUIMUECKUM 3aKperuieHuem |5, c. 13].

Bmecte ¢ TeM, B3MISABI T€X, KTO CYUTAET, YTO CTAHOBIICHHE DPBIHOYHOMN
DKOHOMHMKM Hayanoch nocie pacnaga CCCP, Henp3s paccmaTpuBaTh Kak
6e3ocHoBaTenbHBIe. OOOCHOBAHHOCTH TAKUX B3IJISIIOB CTAHOBUTCS 0OJIEE OUEBUTHOM,
eciu OoOpaTUThCS, HANPUMEP, K OMbBITY COIO3HBIX pecnyOSiMK. 3aKOHOJIATEIbCTBO
OTJICTBHBIX PECITYOIUK MPSMO MPEyCMATPUBAIIO TIEPEXO/T K PHIHOYHOM SKOHOMUKE, B
TO BpeMs KaK 3aKOHOJATEIbCTBO JIPYTHX PECnyONuK  Takod  Mepexoj
pEriaMeHTUPOBAJIO OMTOCPENOBAHHO, B YACTHOCTH, ITYTEM JIEraJI3al[id MHOT000pa3us
dbopm cobctBeHHOCTH. OTACIBHBIC PECTyOIUKH MPU3HABATH PHIHOYHBIC OTHOIICHHUS
OTKa3bIBAIMCH [4, c. 29].

M.®. [ToasiHOB M.® u E.A. TapacoBa ormeyarot, uro ¢ 1989 r. pa3zpaborka
HOBOW 3KOHOMHUYECKOU ITOJIUTUKHU IEepelIa B pa3psi BAXKHEUIINX ITOCY1apCTBEHHBIX
3a/lady, ¥ MMEHHO TOI/Ia OTKPBITO MPOBO3IJIAIIANIM MporpaMmy (HOpPMHUPOBAHUS
peryJiupyeMoi pbIHOYHOW 3KOoHOMUKH [6, c. 113—-114]. B ngaHHOM ciiyyae HeT
HEOOXOJAMMOCTH  TEPEUYUCISITh  JJIEMEHTHl  PHIHOYHOW SKOHOMHUKH, KOTOPBIC
HaMmepeBaIuch chopMUPOBaATh U pa3BUBaTh jajee. CaMo MPOBO3TJIALICHUE UJEH YKe
O MHOTOM T'OBOPHT.

KoHeuHo e, TOJUTHKA TIepexojia K PBIHKY CONPOBOXKAANach BechbMma
CEPHE3HBIMU KPU3UCHBIMU SIBICHUSIMHU U KECTKOM MOTUTHYECKOM 00pb00i [6, c. 122],
OJIHAKO Ha ATUX MOMEHTaX HET HEOOXOIMMOCTH KOHIICHTPHUPOBATHCS, TMOCKOJBKY
MOJIUTHUYECKAsl COCTABJISIOINIAs HE MIPECTABIISAECT UCCIIEI0BATEILCKOIO0 HHTEPECa.

Bmecte ¢ tem, cormacumcs ¢ A.b. CeMeHKO B TOM, YTO HJEH INIAHOBO-
PHIHOYHOW SKOHOMHUKHM WM PETYyJUPOBAHUS PHIHKA WMEHHO B TOJbI TNEPECTPOUKHU
MOy YUIIN opuHAIBHOE 000CHOBaHuUE, XOTs OKa3aJuch
HEKHU3HECIIOCOOHBIMU [7, ¢. 8]. M3nokeHHOe HE O3HAdaeT, YTO peanu3alus uiaen
MIOCTPOCHUSI PBHIHOYHOM HSKOHOMHUKHM HEBO3MOXXHAa B TIPUHLUIE B YCIOBHUAX

COMMATMCTHUYCCKOI'O IIPaBOIIOPAAKA.
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CrouT cKa3aTh, YTO HPOLECC pa3BUTUS PHIHOYHON HSKOHOMHUKH B TOJbI
NEPECTPONKH XapAKTEPUZOBAICS HATUYUEM CYLIECTBEHHBIX MpOTUBOpeunii [7, c. 11].
[IprunH Takux mpoTUBOpeurii Op110 MHOTO. HO BOMIpOC MX paccMOTpeHus SBISETCS
CKOpEE SKOHOMUYECKUM M MOJUTUYECKUM, HEXKEIIN IOPUAUYECKUM, a IOTOMY K HEMY
oOpaniaTbCsi He MPEJICTABISAECTCS HEOOXOIUMBIM.

3akiroueHue

OtedecTBeHHBINM ONBIT 2-U moj. 1980-X rr. mokasay, 4TO pa3BUTHE PHIHKA
ABJISIETCS BO3MOKHBIM JaX€ B YCJIOBHMSX COLMAIMCTUYECKOIO MPaBOIOpPSAKa, a
MOTOMY CaM PBIHOK HEJIb3sl pacCMaTpUBaTh Kak (PeHOMEH, MPUCYIINI UCKITIOYUTEIHEHO
KaluTaJIuCTUYECKOU DKOHOMHKE u IIPaBOIOPSAKY, OTJINYHOMY OT
colaicTHYecKoro. OJHOBPEMEHHO € 3THUM, COBETCKUI OIBIT IPOAEMOHCTPUPOBAI
U HEKOTOPYI YCJIOBHOCTb MOHSTHUSl «COLIMAIU3M», €CIU TOBOPUTh MMEHHO O €r0
MIPAKTUYECKOM BOILIOUIEHUH, BEb I€-FOPE COLUATUCTUYECKUI ITPABOIIOPSIIOK MOKET
BIIOJIHE JIONYCKaTh pPAa3BUTHUE ONPEIECIEHHBIX HWHCTUTYTOB, KOTOPBIE MPHUHSATO
OTHOCHUTH K HHCTUTYTaM, IPUCYIINM KalIUTAIUCTUIECKOMY ITPABOMOPSAIKY.

MO0>KHO caenaTh ¥ BBIBOJ O BO3MOXHOCTH COEJIMHEHUS B IPABOBBIX YCIOBHSX
OJIHOTO FOCYJapCTBa KAK KAMUTAINCTUYECKHUX, TAK U COUUATMCTUYECKUX UHCTUTYTOB
HKOHOMUKH.

[Ipu3zHaBasi, 4YTO BHEAPEHHE PBIHOYHBIX HWHCTUTYTOB B  YCIIOBHUSX
COLIMAIUCTUYECKOTO TPABOMOPSIKA MOBJIEKIO MAcCy HEraTUBHBIX MOCIEICTBUMN, HE
CUMTAEM B BO3MOXHBIM MPU3HABATH MPUHIUIINAIBHYI HECOBMECTUMOCTh PHIHOYHBIX

HHCTUTYTOB B YCJIOBHAX COHH&HHCTHHGCKOﬁ HpaBOBOﬁ CHCTCMBI.
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VJIK 340

O IPUUYMUHAX ITIPABOBOI'O HUT'MJIM3MA B MOJIOJEXKHOM CPEJIE B
YCJIOBUAX TPABOBOI'O I'OCYJAPCTBA

IMpuxoxas Jlroamuiaa EBreHbeBHa, K.10.H., CTAPIINI HAYYHbIN COTPYAHUK
(denepanbHOro kKa3éHHoOro yupexaeHus '""HayuHo-uccienoBarebCKuil HHCTUTYT
(penepasbHOii ciyk0bl MCNIOJIHeHNs Haka3aHuil", andkalyashinvl@mail.ru

AHHOTALUA

B craThe paccMaTpuBarOTCS MPUYMHBI IPABOBOT0 HUTUJIM3MA B MOJIOAEKHOM Cpee B
YCJIOBHUSX COBPEMEHHOI0 MTPABOBOT0 rocyaapcTBa. B paMmkax vccienoBaHus B IEPBYIO
odepe/lb YTOUHSIETCS TOHSATHUE «MOJIOAEKDB» M TOAYEPKUBACTCS PAa3MBITOCTh
BO3PACTHBIX pPaMOK JaHHOW KaTEropuud HaceJeHUs, HCXOAS W3 JACHCTBYIOIIETO
3aKOHOAATEIbCTBA. 3aTParuBalOTCS pa3Hble MOAXOAbl K TPAKTOBKE MOHSITHUS
MPABOBOTO HUTHJIM3MA, BCTpPEYAIOIIUECS B COBPEMEHHON HAy4dHOM JIHUTeparype, ¢
Y4ETOM OTCYTCTBHSI 3aKOHOJATEIhLHO 3aKPEIUICHHOTO OMNpeAcCHUs HUTHIM3MA.
AHanu3UpyroTCcsT JOKYMEHTBl CTPAaTerMYECKOro IUIAHMPOBAHUS, OTpakarollue
COCTOSIHHME paccMaTpUBaeMOW MPOOJIEeMbl KaK B 1E€JIOM, TaK M MPUMEHUTENIBHO K
MOJI0AEKHOU cpene. OTMeuaeTcs: KpalHsisi HETaTUBHOCTh TAHHOTO SIBJIICHUS TIPU €0
BIIOJIHE E€CTECTBEHHOM XapakTepe JJisi COBPEMEHHOrO IPaBOBOrO TOCYAapCTBa, U
BAXHOCTh TpeoaosieHus. [IpeanpuHuMaroTcss TMOMBITKU OOOOIIEHHO OCMBICITUTD
CYIIECTBYIOIIUE COLUHMAIBHO- SKOHOMHYECKHE, IIPABOBbIE U HEKOTOPHIE WHBIE
(akTophl, KOTOpPHIE TPSAMO WU KOCBEHHO CIIOCOOCTBYIOT (hOPMHUPOBAHUIO
HUTUJIMCTUYECKUX B3TJISAJI0OB HAa 3aKOH, TOCYJIAPCTBO U CBA3AaHHBIE C HUMU UHCTUTYThI
y TIPEICTABUTENIEM COBPEMEHHOW MOJOAEXHU. B crarbe TakKe OTpaxKkaercs
OOBEKTHUBHBIM XapakTep MNPEANOCHIIOK MpaBOBOro HUruianiMa. (OOOCHOBBIBACTCS
BKHOCTH TIPEOJIOJICHHS JAaHHOW MPOOJIEMbl U M3JIararoTCsl aBTOPCKUE B3TJISABI Ha
BOIIPOCHI MPABOBOTO HUTWJIM3MA U YCTPAHEHHUE CIOCOOCTBYIOIIUX €My NPUYUH B

MOJIOJIEXKHOU CPEIE.
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ON THE CAUSES OF LEGAL NIHILISM AMONG YOUNG PEOPLE IN A
RULE-OF-LAW STATE

Prikhozhaya Lyudmila Evgenyevna, Candidate of Law, Senior Researcher,
Federal State Institution "Research Institute of the Federal Penitentiary
Service"

Abstract

The article examines the causes of legal nihilism among young people in a modern
rule-of-law state. The study primarily clarifies the concept of "youth" and highlights
the blurred age range of this category of the population, based on current legislation.
The article touches upon different approaches to the interpretation of the concept of
legal nihilism found in modern scientific literature, taking into account the lack of a
legally fixed definition of nihilism. The strategic planning documents are analyzed,
reflecting the state of the problem under consideration both in general and in relation
to the youth environment. The extreme negativity of this phenomenon is noted, given
its quite natural nature for a modern rule-of-law state, and the importance of
overcoming it. Attempts are being made to generalize the existing socio-economic,
legal and some other factors that directly or indirectly contribute to the formation of
nihilistic views on the law, the state and related institutions among representatives of
modern youth. The article also reflects the objective nature of the prerequisites of legal
nihilism. The importance of overcoming this problem is substantiated and the author's
views on the issues of legal nihilism and the elimination of the causes contributing to
it in the youth environment are presented.

Keywords: legality, youth, rule of law, legal nihilism, law and order, legal awareness,

causes of legal nihilism

Introduction
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Legal nihilism for some part of society, even in a modern state governed by the
rule of law, where the rights and freedoms of man and citizen are respected, and all the
necessary tools for their state protection are created, can be considered a completely
natural phenomenon, although extremely negative. Overcoming it is the most
important task of the state and at the same time-the problem of the state. This also
means the need to study the specific reasons that give rise to legal nihilism. This
justifies the relevance of the topic under consideration.

The main part

Within the framework of studying the problem of nihilism in relation to the youth
environment, first of all, it is necessary to clarify the range of subjects that form this
environment. And this task seems to be extremely difficult, since the concept of
"youth" is defined excessively broadly, in many respects even abstractly, both in the
framework of science and in the framework of legislation. To understand this, it is
enough only to refer to clause 1 of Article 2 of Federal Law No. 489-FZ of 30.12.2020
(as amended on 23.07.2025) "On Youth Policy in the Russian Federation" [1],
according to which young people are a socio-demographic group of people whose age
is determined by the state budget. age ranges from 14 to 35 years, inclusive.

It is noteworthy that the same article provides for the possibility of setting a
different age limit for classifying a person as a youth, and this age must be at least 35
years inclusive. That is, the de jure category of young people includes a fairly wide
range of subjects, some of which are minors, children, while others are quite mature
individuals who are fully independent and have reached certain heights, including in
their careers.

For research purposes, of course, these limits may be narrowed, including
conditional exclusion of minors from the category of youth. But in any case, this term
can refer to the most active part of the population.

If we speak in relation to modern realities, the concept of "youth" covers almost
the entire part of the population that was brought up in the post-Soviet period of
national history. This is exactly the generation that did not find the Soviet era and did
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not adopt the corresponding Soviet values. In this sense, the category under
consideration, despite its diversity, is of particular interest for studying the
manifestations of legal nihilism.

The very phenomenon of legal nihilism, regardless of the category of the
population under consideration, is interpreted in different ways. And in this regard,
there are many approaches outlined in the literature, not only legal, but also
philosophical. Therefore, it is extremely important to emphasize the multi-faceted,
interdisciplinary nature of this phenomenon and its sociality.

In general, the essence of legal nihilism is that it reflects a deformed state of legal
consciousness and is characterized by a complete or partial denial of the value of law,
a disdainful attitude to law, which ultimately is projected onto legally significant
behavior, exerting an exclusively destructive influence on it [7, p. 9].

On the other hand, we can also see some elements of the constructive influence
of legal nihilism. In particular, the manifestation of nihilism and the study of this
problem gives an understanding of the shortcomings that the legislation contains. And
this creates a certain incentive for its improvement. Although such a constructive
component is very conditional.

The variety of manifestations of nihilism allows us to consider it from different
angles. Thus, T. V. Rekhacheva identifies nihilism coming from the people, calling it
legal nihilism, as well as nihilism coming from public authorities, calling it
constitutional. And in many ways, the latter is a prerequisite for the formation of the
former [8, p. 29].

G. Khamitova, describing the essence of legal nihilism, emphasizes its
expression in the denial of law as a social good. Moreover, such denial is expressed in
disrespect not only for the law, but also for justice, in violation of legal regulations and
prohibitions, which ultimately harms the state, society and individual citizens. In
general, nihilism reflects alienation from the existing legal system. A specific
manifestation of legal nihilism, she calls disrespectful attitude to the activities of

authorities and law enforcement agencies [10, p. 79].
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The above statement, in general, quite clearly reflects the essence of legal
nihilism. However, it is not necessary to say that this concept has received legal
consolidation, and therefore the scope of this phenomenon remains extremely vague.
Nevertheless, it is impossible not to recognize that nihilism itself can manifest itself in
different ways, both in the form of lawful actions (inaction) and in the form of illegal
actions (inaction), recognized, for example, as administrative offenses or criminally
punishable acts.

The problem of legal nihilism, including in the youth environment, could not be
ignored by the authorities, and therefore it is mentioned in a number of strategic
planning documents, primarily in the Strategy for the Implementation of Youth Policy
for the Period up to 2030[2], which reflects a number of issues related to the
development of legal nihilism. There are very serious problems present in the field of
youth policy, which determine the phenomenon of legal nihilism. First of all, this
Strategy draws attention to the presence of two barriers that are socio-economic in
nature. The first one concerns the financial and housing conditions of the family, the
second one-combining work and raising children. It is obvious that in difficult living
conditions characterized by financial, housing, family, and professional difficulties,
there are also certain prerequisites for the formation of a nihilistic attitude towards the
state and its existing legal system.

This document also outlines the problem of offenses committed by young
citizens. Persons between the ages of 14 and 29 account for about 30% of all criminal
acts. In this regard, it is not possible to adequately correlate the proportion of crimes
committed by young people with the proportion of crimes committed by other
categories of citizens, including due to the heterogeneity of the youth environment [2].

It is necessary to pay attention to the fact that in recent years there has been a
tendency to increase the number of minors who are victims of crimes, which is also
noted in the Strategy under consideration. Obviously, this factor cannot but influence

the formation of a nihilistic attitude to the law, because if criminal acts are committed
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against an individual, then trust in the state, law enforcement system and justice is
undermined.

In general, the Strategy under consideration identifies a fairly wide range of
issues that are complex in nature, complicate the life of young people and influence the
formation of a nihilistic attitude to the law:

- issues of a value-ideological nature;

- demographic issues.

- social issues;

- €coNnomic issues;

- issues related to state and public security;

- issues of youth participation and youth self-government [2].

The following issues are highlighted:

- lack of measures for the social reintegration of young people at risk, including
young people who find themselves in a difficult life situation;

- insufficient conditions for personal growth and self-realization of young
citizens with disabilities;

- continuing administrative and legal barriers to youth employment;

- the weakness of the education system in the field of working with information,
identifying false information flows, responding to bullying situations, and ensuring the
security of personal data [2].

In the Strategy discussed above, the problems of legal nihilism are not singled
out separately, as are the factors that generate nihilism. However, the problematic
issues presented above can also be considered in the context of factors that contribute
to nihilism.

In the literature, a slightly different approach is more often used, in which the
factors contributing to legal nihilism are grouped into socio-economic, political-legal,
and socio-cultural ones. In addition, the problem of insufficient effectiveness of the
legal education system is highlighted [6, p. 45]. Of course, these factors are complex,

and each of them can be represented by a whole group of specific problems.



Studia et Novitas
HUccneoosanus u nosusua Nel/2026

These factors are as abstract as possible, and in general they can explain almost
any socio-legal phenomenon. However, there are also factors that are specific to young
people. In this regard, V. V. Fedotovskaya emphasizes the difficulty of adapting young
people to such social phenomena as unemployment, a legal and information vacuum,
and an inadequate educational process [9, pp. 444-445].

Other authors take a more differentiated approach to understanding the factors
that generate nihilism, highlighting:

- general reasons (socio-economic, political and legal reasons, historical);

- special reasons (self-serving material, moral, cultural);

- particular causes [7, pp. 9-10].

Among the reasons that give rise to nihilism, it is impossible not to mention the
presence of shortcomings in the current legislation. Often, citizens, especially those
representing the younger generation, are simply not informed or poorly informed about
the rules of conduct that are established by current legislation. In many respects, this
problem is mediated by an extensive regulatory framework, and it contains a lot of
contradictions [10, p. 80].

Among the causes of legal nihilism among young people, it is impossible not to
highlight social contradictions, in particular, between the prescribed goals that are
considered significant in society and the legal opportunities that this society provides
to young people; contradictions between broad opportunities for choice in various
fields of activity and limited legal means of realizing these opportunities;
contradictions between the expansion of needs in qualified, prestigious and highly paid
work and limited opportunities to meet them [5, pp. 46-47].

Of course, the efforts of the state and society as a whole, including within the
education system, are trying to minimize these contradictions. However, the results of
this work do not give the proper effect for various reasons, including the lack of a
comprehensive approach to problem solving [6, p.45].

Speaking about the lack of a comprehensive approach, let's turn to the Report on

the implementation in 2024 of the Federal Agency for Youth Affairs ' action plan for
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the period 2019-2024 [4], which notes extremely positive aspects, what has been done,
and without reference to specific problems. That is, the results in the context of solving
individual problems that would somehow reflect the dynamics of the situation of young
people are not presented in this document. In other words, the results of the
implementation of the youth policy are presented outside the context of youth
problems.

As part of the problem of legal nihilism among young people, it is worth noting
the established practice in law enforcement agencies, characterized by the lack of
tracking crime statistics specifically among young people, as well as the commission
of crimes against young people [3]. Perhaps, in the context of the problems that law
enforcement agencies are trying to solve, this nuance is not particularly important, but
from the point of view of improving youth policy and overcoming the problems of
legal nihilism among young people, this issue plays an important role.

Conclusion

Summing up, we can conclude that there are many reasons for legal nihilism,
and the role of each of them cannot be unambiguously assessed. Nevertheless, one of
the most important reasons is the lack of systematic measures on the part of the state
aimed at overcoming legal nihilism, which would take into account the characteristics
of each specific category of the population, including young people, and its individual
age groups. Taking into account this circumstance, it is necessary to organize
systematic targeted work to overcome legal nihilism among young people, including,
first of all, legal education within the educational system, which ensures the formation
of ideas about the law and the possibilities of its practical use. The basic understanding
of constitutional, civil, criminal and administrative law should serve as a guideline for

the development of legal education in this area.
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AHHOTALUA

Cratesi MOCBSIIEHA MCCIEAOBAaHUIO COOTHOILICHHWS KOHTPOJS M Hajg3opa B
COBPEMEHHOW rOCy1apCTBEHHO-ITPABOBOM NOKTpHHE. KOHTPOIIb M HAN30p BBICTYIAOT
BOXHEHIIMMU BUAAMH (HANpaBICHUSIMH) JAEATEIbHOCTH JIIOOOTO TOCyAapcTBa,
COCTaBJISII OCHOBY €ro CHCTEMbl YIpaBiieHus, omnpeaenss 3(QPeKTUBHOCTh HU
CTaOMJIIBHOCTh 3TOM cHucTeMbl. B TO e BpeMs BOMPOCHI, KacarolHecss KOHTPOJIS U
HaJ30pa, B TOM YHUCJIE M TEOPETUKO-IIPABOBOTO XapakTepa, BO MHOTOM HOCST
MpOoOJIEMHBIN XapaKTep, YTO B MOJHOW Mepe CHPaBEAJIUBO ISl TEMbl COOTHOIICHMS
KOHTpOJIA U Haa3opa. C ydyéToM 3TOro B CTaThE PACCMOTPEHBI PA3IIMYHbBIE TOAXOABI K
ONPENEIICHUI0 TPABOBOM CYIIHOCTH YKAa3aHHbBIX IOHATHHA, a TaKXke IOIXOAbl K
OTIPE/ICNICHUIO0 UX COOTHOIIEHUs Jpyr ¢ apyrom. IIpobGnema uccrienyercs ¢ yuéTtoMm
HOopM neictByromero ®enepansHoro 3akoHa «O TOCyAapCTBEHHOM KOHTPOJIE
(Hag3ope) W MYHMIMIAIBLHOM KOHTposie B Poccuiickoit denepanuuny, HHBIX
benepanbHBIX 3aKOHOB, PETJIAMEHTUPYIOIIUX KOHTPOIbHO-HAA30PHYIO AESITEIbHOCTD
rocyaapcta. [lonuépkuBaercst pa3HooOpa3ue B3IJIAI0B HA IaHHYIO MPOOJIEMATUKY U
HEOJHO3HAYHOCTh HOPMATHBHOM OCHOBBI, YTO BBIPAXKAETCSA, B YACTHOCTH, B
MCIIOJIb30BaHUH 3aKOHOATENIEM TaKOH KOHCTPYKIIUU, KaK «KOHTPOJIb (Ha30D)», U Je-
dakTo, M Je-lope CMEILIMBAIONIEH yKa3aHHbIE MOHSITHS, HECMOTPS HAa HaJIU4Ue
HEKOTOPBIX pa3auyud Mexay HuMHU. Mcxonsd U3 pacCMOTPEHHBIX MCTOYHHUKOB
(bopMyIUPYIOTCS aBTOPCKHUE BBIBOJIBI O COOTHOUIEHUU KOHTPOJIS U HAA30pA.
KirudeBbie c10Ba: KOHTPOJIb, KOHTPOJBHO-HAJI30pHAsA JNESITEIBHOCTh, HAI30p,

OpraHbl KOHTPOJIsS, OpraHbl HAA30pa.
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Professor of the Department of Criminal Law, Criminal Procedure and
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Abstract

The article is devoted to the study of the relationship between control and supervision
in modern state-legal doctrine. Control and supervision are the most important types
(areas) of activity of any state, forming the basis of its management system,
determining the effectiveness and stability of this system. At the same time, issues
related to control and supervision, including those of a theoretical and legal nature, are
largely problematic, which is fully true for the topic of the relationship between control
and supervision. With this in mind, the article discusses various approaches to
determining the legal essence of these concepts, as well as approaches to determining
their relationship to each other. The problem is being investigated taking into account
the norms of the current Federal Law "On State Control (Supervision) and Municipal
Control in the Russian Federation" and other federal laws regulating the control and
supervisory activities of the state. The author emphasizes the diversity of views on this
issue and the ambiguity of the regulatory framework, which is expressed, in particular,
in the use by the legislator of such a construction as "control (supervision)", which both
de facto and de jure confuses these concepts, despite the presence of some differences
between them. Based on the sources considered, the author's conclusions about the
relationship between control and supervision are formulated.

Keywords: control, control and supervisory activities, supervision, control bodies,

supervisory authorities.
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Bsenenne

B teopetuko-npaBoBoil JOKTPUHE KOHTPOJIb U HA/I30p MIPUHATO PACCMATPUBATh
KaK  HEOTBEMJIEMYKD  4YacTb  JECATEIBHOCTH  TOCYAAapCTBA, KaK  DJIEMEHT
roCy/IapCTBEHHON BJIACTH, OOYCIIOBJICHHBIN caMOM MPUPOJON TocyapcTBa, MPUIEM
HE3aBUCHUMO OT TOTO, Ha KAakOM HMEHHO MCTOPUYECKOM 3Tale pa3BUTUS OHO
HaXOJUTCS U KaKOW IMOJUTUYECKUN pexkuM B HEM ycrtaHoBuics [9, c. 9]. To ecth
npoOiemMaTuKka KOHTPOJIbHO-HAJ30PHOM JAESTENbHOCTH aKTyallbHa Ui JIF0OO0TO
rocyaapcTna 0e3 UCKITIOYEHHsI, 0COOEHHO €CJIM yYeCTh OMpPeIeAEHHYI0 TPOOIEMHOCTD
ATOU JESITEIbHOCTH.

Cpean (dyHIaMeHTanbHBIX MPOOJIEM, KOTOPbIE NPHUCYILIXM paccMaTpUBaEMOM
NEATEIIbHOCTH, BBIAEISETCS BOIMPOC TEPMUHOJIOTHH, TO €CTh ONpPEACICHUS MOHSATUN
KOHTPOJISI M HAJ30pa, a TAaKKE COOTHOLIECHHUS JAHHBIX MOHATHA Apyr ¢ apyrom. B
YCJIOBUSAX POCCHUUCKOM MPAaBOBOM CHUCTEMBbl U CHOPMUPOBABIIICHCS TOCY1apCTBEHHO-
MPaBOBOM JOKTPUHBI TIOKAa HE MPUXOJUTCS TOBOPHUTh O HAJUYHH KaKOTO-JTHOO
OOLIENPUHATOrO IMOAXO0/Aa, OTCIOIa W HEOOXOAUMOCTh IOMCKA BapUaHTOB IS
ONPENEIICHNUS YKa3aHHOTIO COOTHOILIEHUS.

OcHOBHas YacTh

B Poccuiickori ®epepanuy  JEUCTBYET psiJl  3aKOHOAATEIIBHBIX AKTOB,
o0ecrneunBaroIIuX MPAaBOBOE PEryIMPOBaHNE KOHTPOJIbHO-HAI30PHOM JNESTEIbHOCTH,
HO KJIIOYEBBIM M3 HHMX, MO MHEHHUIO aBTOpa, sABisercs denepanbHbIdA 3aKOH OT
31.07.2020 Ne 248-®3 (pea. ot 24.06.2025) «O rocynapCTBEHHOM KOHTPOJIE
(Hag3ope) W MyHULIMIAILHOM KOHTposie B Poccuiickoit denepaunn» [3] (manee -
3akoH No 248-®3), B u. 1 cr. 1 KOTOpPOro moj rocyJapCTBEHHbIM KOHTPOJIEM
(HaA30pOM), MyHUILIMTIATBHBIM KOHTPOJIEM MOHUMAETCS JAESATEIbHOCTh KOHTPOJIBHBIX
(HaI30pHBIX) OPTaHOB, HAMPABIICHHAS HA MPEAYTPEKACHUE, BBISIBICHUE U TIPECEUCHUE
HapylIeHUN 00s13aTeNIbHBIX TPEOOBAHUM, OCYIIIECTBIsIEMas B Mpejeaax MOJIHOMOYHUI
yKa3aHHBIX OPTaHOB TMOCPEACTBOM MPOPUIAKTUKN HAPYIICHUH 00sS3aTebHBIX
TpeOOBaHM, OIIEHKHU COOJIIOICHUS TpakJaHaMU W OpPraHU3ALUSIMHU 00s3aTeNIbHbBIX

TpeOOBaHMIA, BHISBICHUS NX HAPYIICHUN, IPUHATHS MEP MIPECEUCHUSI, YCTPAHEHUS X
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MOCJEACTBUM U (WJIM) BOCCTAHOBJICHUS ITPABOBOTO MOJIOKEHUSI, CYIIECTBOBABILIETO /10
BO3HUKHOBEHUS TAKUX HAPYILICHUI.

B u. 2 cr. 1 paccmarpuBaeMoro 3akoHa MNOJYEPKUBAETCS HALIEIIEHHOCTh
KOHTpOJIS (HaA30pa) Ha JOCTHKEHNE OOIIECTBEHHO 3HAUMMBIX PE3yJIbTaTOB, KOTOPHIE
B 1I€JIOM CBSI3aHbl C MUHUMM3AlMEN prcKa MpUYMHEHU Bpea (yuiep0a) OXpaHseMbIM
3aKOHOM LIEHHOCTSIM. To ecTh yKka3zaHHbIN 3akoH (hopMUpYyeT 00I1Iee MPeICTaBICHHUE O
CYIIHOCTH KOHTpPOJIS (Haa30pa), €ro KJIIOUEBBIX AJeMEHTax (CyObeKTax, OOBEKTe,
IPEAMETE, LEIIAX).

[Tomumo Toro, B 4. 3 ct. 1 paccmMarpuBaeMoro 3akoHa IPHUBEAECH MEPEYEHb
BUJIOB JACSTEIBHOCTH, KOTOPHIE HE OXBATHIBAIOTCSA MOHATUEM KOHTPOJIS (HaA30pa), U K
HUM OTHECEHbI, B YaCTHOCTH:

- OTIEPaTUBHO-Pa3bICKHAS NEATEIBHOCTD (OPL), JIO3HAHUE 151
IIPEABAPUTEIILHOE CIIEICTBHUE;

- TMPOMW3BOJACTBO M  WCIOJHEHHWE TIOCTAHOBJICHMA 1O  jAenaMm 00
aIMUHHUCTPATUBHBIX PABOHAPYILICHUSIX;

- IPOKYPOPCKHAM HAA30D.

B nenomM nepedyeHb BUI0OB rOCYJapCTBEHHOW U MyHULIUITAIBHOW AEATEIIBHOCTH,
HE MOAMAJAIOIIUX TOJ MOHSATHE KOHTPOJS WM HaA30pa, SBISETCS JIOCTATOYHO
IIUPOKUM, U B JJAHHOM CJIy4yae MPUBOJUTH €T0 HE MPEACTABISAETCS HEOOXOIUMBIM.
OnHako pacCMOTpPEHHAasl BbIIE HOpMa Ja€T BO3MOXKHOCTH CHOPMYIUPOBATH
HEKOTOPBIE BBIBOJIbI OTHOCUTEILHO TOTO, YTO K€ MPEJCTABISAET COO0O0M KOHTPOJb H
HaJ30p C MMO3HUIMH rOCY1apCTBa.

Bo-nepBeIX. perimamMeHTUpPyEeMbI PacCMOTPEHHBIM BBIIIE 3aKOHOM KOHTPOJIb
(Haa30p) ompenesiéH UMEHHO «B LeNIIX HacTosuero deaepaibHOr0 3aKOHa», TO €CTh
MPEACTABICHHAS B CT. | TpaKTOBKa SIBIsiETCS, O€3yCIOBHO, Y3KOW, U HE MOXKET OBITh
NpUMEHEHa Il 0003HAYEHHUS] KOHTPOJISI WM HaJ30pa B LEJIOM, B KOHTEKCTE €ro
TEOPETHYECKOTO0 OCMBICIICHHUS.

Bo-BTOpBIX, B pamMKkax NPUBEIEHHOTO OMPEACICHUS TMOHSATUS «KOHTPOJIbY M

«HAM30p» OOBEAWHEHBI OOIEeH KOHCTPYKIMEH «KOHTpoib (Ham3op)». To ectb
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3aKOHOZATENb MPUHIMIINAIBHO JaHHbIEC MIOHATUS HE PAa3sTPAaHUYMUBAET, HE NTO3BOJISS U
ONpPENENINTh WX COOTHOLIEHHWE APYr C APYroM OJHO3HA4YHO, XOTS B JIUTEPAType
TOCHOJICTBYET MHOE BUJICHHUE.

Tem He MeHee, yNOTpeOJICHHE YKa3aHHOM KOMIUIEKCHOW KOHCTPYKLUHU
MO3BOJISIET [0OJIaraTh, 4YTO KOHTPOJIb U HA/I30p pACCMAaTPUBAIOTCS 3aKOHOAATENEM JINOO
KaK CHHOHHMBI, JUOO KaK NPUHIMIUAIBHO PA3JIMYHBIE COCTABJISIOIIME OIHOIO
KOMIIJIEKCHOT'O BHJIa JESATEIBHOCTH - KOHTPOJIS (Haa30pa).

B-Tpersux, 10CTaTOYHO MMUPOKUM CIIEKTP BUAOB AEATEIBHOCTH rOCY1apCTBa, B
TOM YHCJIE MPSMO UMEHYEMBIX HaJ30pOM, B PAMKaxX PAaCCMOTPEHHOTI'O BhIIIE 3aKOHA HE
paccMaTpuBaeTCs, YTO MPEJCTaBISETCS BeCbMa CTPAHHBIM, OCOOEHHO C Y4YETOM
nonoxennit @enepanbHoro 3akona ot 17.01.1992 Ne 2202-1 (pea. ot 03.02.2025) «O
npokyparype Poccuiickoin @enepanumn» [1], cormacHo cT. 1 KoToporo, mpokyparypa
SABJISIETCA ~ €IUHOM  (efiepalbHON  LEHTPAIU30BAHHOW  CHUCTEMOW  OpPraHOB,
OCYIIECTBISIEMbIX Ham3op 3a coOmogeHueM Kouctutymuun PO, ucnonHeHuem
3aKOHOB, HAJI30p 32 COOIIOACHUEM IIpaB U CBOOO/I YeJIOBEKa U TpaXKAaHNHA, Hapsy C
UHBIMU QYHKIIASIMH.

[ToaTomy, paccMarpuBas KOHTPOJIb M HAJ30p, B TOM YHUCJIE K KOHTEKCTE HX
COOTHOIIEHHS] JIpYyr C JPYyroM, NPUHLUUIHUAIBHO Ba)XXHO a0OCTparupoBaThCs OT
YKa3aHHOTO 3aKOoHa C MOHUMaHWEM TOTO, YTO paccMaTpuBaeMble (DEHOMEHBI B UX
TEOPETUUYECKOW IPABOBOM CYIIHOCTH 00Jiee IHUPOKU, HEXKEITU 3TO OTPAKEHO B 3aKOHE.

Henb3s He oOpaTUTh BHUMaHHE M HAa YTpAaTUBLIMK HbIHE cuiy DenepanbHbIN
3akoH OT 08.08.2001 Ne 134-®3 «O 3ammTe nOpaB IOPUAAYECKUX JIUI U
VHJUBUAY AIbHBIX NPEANPUHUMATENEN IPU TPOBEAECHNUN TOCYAAPCTBEHHOTO KOHTPOJIS
(mag3zopa)» [4]., cT. 2 KOTOPOTrO rocyAapCTBEHHbI KOHTPOJIb (HA/30p) TpaKTOBaja
KakK MPOBEICHUE TPOBEPKU BHITTOJTHEHUS FOPUINYECKAM JIMLIOM WM UHIWBUIYAJTbHBIM
MpeANnpUHUMAaTeNeM 00s3aTeNbHbIX TpeOboBaHuil. [loMmumMo TOro, B yKa3aHHOU CTaThe
KOHKPETU3UPOBAIACh W CYLIHOCTh MEPOIPHUATHS MO KOHTPOIIO (HAA30py) Kak
COBOKYIIHOCTb  ONPEACIEHHBIX  JEHUCTBUM  JOJDKHOCTHBIX  JIUL[  OPraHoOB

roCcyJIapCTBEHHOTO KOHTpPOJIs (Haa3opa). B 3ToM cMbiciie CTaHOBUTCSI OYEBHUIHO, YTO



Studia et Novitas
HUccneoosanus u nosusua Nel/2026

camo TOHSTHE TOCYIAapPCTBEHHOTO KOHTPOJs (Ham3opa) siBisercsa 0ojiee HIMPOKUM B
CPaBHEHUU C TIOHSITHEM MEPOIPUSITHS IO KOHTPOIIIO (HAI30PY ).

B nurepatrype mnomu€pkuBaercs, 4YTO 3aKOHOJATENb HE CIpPaBHICA C
TEPMHUHOJIOTMYECKON 3a7adyeil, YIpOCTHB €€ BHEIPEHUEM KOHCTPYKLUUU «KOHTPOJb
(magzop)» B 2001 1. [6, c. 16]. C TOoro BpeMeHU yKa3aHHAass KOHCTPYKIIUS HEM3MEHHO
IIPUCYTCTBYIOT B POCCHIICKOM 3aKOHOJATEIBCTBE U ONPEAECIEHHO OCIOXKHIET 3a/1a4y
IPEOJ0JICHUS] TEPMHUHOJIOTHYECKON HEONMpEeAeIEHHOCTH MEXKIY KOHTPOJIEM H
HAaJ[30pOM, 110 KpalHEW Mepe, Ha TOKTPUHAIIBHOM YPOBHE.

B seiHe geiictByroniem denepanbHoM 3akoHe oT 26.12.2008 Ne 294-D3 (pen.
oT 26.12.2024) «O 3amure TMpaB OPUANYECKUX JIUI W HWHIWBUAYAJIbHBIX
MpEANPUHAMATENIEH MIPU OCYIIECTBIEHUN FOCYJAapCTBEHHOIO KOHTPOJIA (Haa3opa)
MYHUIUMIIAJIBHOTO KOHTPOJISH» [2] TOXe YNoTpeOsieTcss MOHSITHE TOCYJapCTBEHHOTO
KOHTpOJISA (HaJ30pa), KOTOPBIM B CT. 2 TPAKTYETCS UMEHHO B KAUECTBE JEATEIbHOCTH
YIIOJIHOMOYEHHBIX OpPraHoOB BJACTH, KOTOpas HaleleHa Ha MNpeIylpekIcHuE,
BBISIBJICHUE, PECEYEHUE HAPYIICHUHN IOPUIUYECKUMHU JUI[AMHU, UX PYKOBOIUTEISIMH,
WHBIMH  JOJUKHOCTHBIMHU  JIMIIAMHM, HWHAUBUAYAIbHBIMU  MPEIIPUHUMATEISIMU
TpeOOBaHUI, YCTAaHOBJIEHHBIX 3aKOHOJATEILCTBOM, IOCPEICTBOM OpraHU3aluu U
MIPOBE/ICHUS MTPOBEPOK, OPraHU3alUU MPOBEACHUS MEPONPUSTUN MO MPOPUIAKTUKE
HapylIEHUH, MEPONPUATHA IO KOHTPOJIO, MEPONPUATHS [0 IPECEUCHHUIO,
YCTPAHEHUIO TIOCJIEJCTBUS BbISBICHHBIX HAPYIICHHH, a TaKKe CHCTEeMAaTHYeCKOTro
HAOJIIO/ICHUS 32 UCTIOJTHEHHEM 00sI3aTENIbHBIX TPEOOBAaHUH YKa3aHHBIMU CYObEKTaMHU.

[IpencraBieHHoe omnpeaeNeHUue AOCTAaTOYHO MOJIPOOHO pacKpbIBaeT CyThb
KOHTpOJiA (Haa30pa), OJHAKO TOXE HE TMO3BOJSET CPOPMUPOBATH TOYHOIO
MIPEACTABICHHS] O TOM, YEM K€ OTIMYAETCS KOHTPOJb OT Haazopa. Ho onupasce Ha
yKa3aHHOE€ ONpeJieJIEHUuE, MOKHO C HEKOTOPOU YCIIOBHOCTBIO MIPUNTH K BBIBOLY, UTO C
TOYKM 3PEHHS] 3aKOHOJATENS] KOHTPOJb M HAA30p - 3TO HE TOJBKO HEPA3pPhIBHO
B3aMMOCBSI3aHHbIE, HO W OJU3KHE 10 CBOEW CYIIHOCTH BHUIBl JEATEIBHOCTH
rocyJapcTBa, 0OCOOEHHO €CIIM YYUThIBaTh, YTO MPABOBOE COJEPNKAHUE KOHTPOJIA U

HaJ30pa BKIIOYAET B ceOs e, 3a1auu, PyHKIUU, CYOBEKThI, OOBEKTHI, (DOPMBI U
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Meroasl [8, ¢. 106]. To ecTh CTPyKTYypHO KOHTPOJIb M HAA30p UAECHTUYHBL. UTO XKe
KacaeTcs CoAepKaTeIbHON UIEHTUYHOCTH, TO OHA IO/ BOIIPOCOM.

Hampumep, ecnmm paccMatpuBath 3aa4u KOHTPOJIS U HaJ30pa, TO B IIEJIOM OHU
COCTOAT B OOECMEYEHUM 3aKOHHOCTH U JHUCIUIUIMHBI B JIEATCILHOCTH TPAXKIAH W
OpraHu3aluii, MNOJJEPKAHUK OOIIECTBEHHOIO TPABOMOPSAKA M OE30IaCHOCTH,
BBISIBIICHUU U TIPECEUEHUU TIPOTUBOIIPABHBIX AeicTBuid (6e3aeiicTrus) [§, c. 110]. B
TOM CMBICIIE COBEpPUIEHHO OOOCHOBAaHHO B JIUTEPATYpe YMOTPEOJIAETCS MOHSTHE
KOHTPOJIbHO-HA/I30PHOM NIEATETLHOCTH MMEHHO B KadeCTBE Crmocoba oOecrieueHus
3akoHHOCTH [7, c. 42]. H3noxxkeHHoe Aa€T BO3MOXKHOCTH CHAEiaTh BBIBOJ H 00
000CHOBAaHHOCTH MTPUMEHEHUS KOHCTPYKITUU «KOHTPOJIb (HAa130D)».

Bwmecte ¢ Tem, B muTeparype CI0KUIOCh OTHOCUTEIHHO YCTOWYUBAS TIPAKTUKA
pasrpaHUYeHUs] TEPMUHOB «KOHTPOJbY» U «HAA30p», B TOM YHCII€ U UCXOJS U3 UX
ATUMOJIOTUYECKOTO  3HAYEeHMs, XOTS OIpeAesiEHHAas CUHOHUMUYHOCTh TOXE
npucytctByer [7, c¢. 43]. To ectb onpenenéHHble OCHOBaHHUS HWMEIOT MOAXOABI, B
paMKaxX KOTOPBIX KOHTPOJb W HAA30p PACCMAaTPUBAIOTCS B KaY€CTBE CUHOHMMOB, U
MOAXOAbl, B paMKaX KOTOPBIX KOHTPOJb H  HAA30p MNPUHIUIHAAIBHO
pasrpaHUYUBAIOTCA.

[Tpumeuatensro, uyrto A.B. KomssumHa omnuckiBaeT Haa30p Kak 4YacTh
KOHTPOJILHOM JIeATeTLHOCTH, KOTOpPAasi OXBAaTHIBACT JIUIITH MPOBEPKY MCIIOTHEHHS HOPM
3aKOHa, MOJI3aKOHHOTO aKTa WM WHIWBHIYyaJIbHOTO aKTa, OTIMYAIOIIYIOCS (popMoid
NesTeIbHOCTH. B OCHOBE K€ pa3rpaHnyeHus KOHTPOJIS M HaJa30pa YKa3aHHBIN aBTOP
OTMEYaeT XapaKTep OTHOMICHHN MEXIy CyOBEKTOM U 0OBEKTOM: €CITU B KOHTPOJIBHBIX
OTHOIICHUSAX MPEUMYIIIECTBEHHO MPUCYTCTBYET MOTIYMHEHHOCTh, TO OCYIIICCTBICHHE
HaJ30pa MPOUCXOAUT TIO OTHOIICHUIO K HETMOJYMHEHHBIM OpraHaM, TpakIaHaM H
opranuzauusm [7, c. 49-50]. Takol noaxo/ B IEIOM TOYHO OTPAXKAET CyTh pa3Iuynid
MEXy KOHTPOJIEM U HaJ[30POM.

Bo mHorom cxoxytro no3unuio Beipaxkaet F0.C. CmopoanHoBa, paccMaTpuBas
KOHTPOJIb HMMEHHO B  KOHTEKCTE  YIPaBICHYCCKOH  JIESITCIBHOCTH,  Kak

MIPEANONAraovi HaOII0IeHUE, BBIABICHHUE, yYCTpaHeHue HapyiieHuil. OnHako, u



Studia et Novitas
HUccneoosanus u nosusua Nel/2026

HaJ[30p B €€ MOHMMAaHUU TOXKE pacCcMaTPUBAETCS B KaYECTBE BUJIA YIPABICHUYECKOMN
NEeSTENbHOCTH, HO B OTHOIIEHHMH CYOBEKTOB, KOTOpPblE HE HaxoIdTcs B
MoAYMHEHUHU Haa3upatomero cyobekta [10, c. 12]. Becbma crnophHasi mo3uius,
OCOOEHHO €ClId paccMaTpHBaTh HAA30p, HAMpPUMEp, MPUMEHHUTEIHHO K OpraHaM
IPOKYpPATypbl, OCYLIECTBISIOIIMM COOTBETCTBYIOIINE HAJI30PHBIE MEPOIPHUATHUS B
OTHOIIECHUU CYOBEKTOB, HU KOUM 00pa3oM OT HEe€ HE3aBUCSIINX U B MOJHOU MEpe
CaMOCTOSITENIbHBIX. B 3TOM CMBICIIE HAA30p BPA JIM YMECTHO pacCcMaTPUBATh KaK BUJ
YIIPABJICHYECKON JESATEIBbHOCTH, @ €CIU TaKO€ JIOMYCTUMO, TO JIMIIb B OTAEIbHBIX
UCKJIIOYUTEIBHBIX CIIyYasx.

[IpumeuaTenbHO, YTO BO MHOTMX HAYYHBIX MCCIEAOBAHUAX AKIEHT JEIACTCS
MMEHHO HA KOHTPOJBHO-HAI30PHOM AEATEIBHOCTU B LEIOM. [[pUMEHUTENBHO K HEl
paccMaTpuBalOTCSI T€ WM HUHbIE OCOOEHHOCTH, B TOM 4YHClI€ (POPMBI
nesaTebHOCTH [9, ¢. 64]. OnHako, HCHOJIB30BAaHUE TaKOro II0JIXOJa He AaeT
BO3MO>KHOCTH BBLACIUTH IPUHIUIIHAIBHBIE PA3IHUHS MEXKIY KOHTPOJIEM U HAJI30pOM
KaK HEOThEMJIEMBIMH COCTABJISIOIIMMUI TAKOTO pOAa AEATEIbHOCTH.

TeM He MeHee, U TPUMEHHUTENBHO K KOHTPOJIIO, U MPUMEHUTENBHO K HAJI30py
MO>KHO OTMETHUTh KOMIUIEKCHBIN MeKOTpaciieBoi xapakrep [9, ¢. 9-10].

[IpuMeuatenbHO, 4TO B JIMTEPATYpPE BBHICKA3bIBAIOTCA JaXe UJICH O BBIICICHUU
OTHOCHUTEIBHO CaMOCTOSITEIIbHOM BJIACTH, MMEHYEeMOM KOHTPOJIbHO-
Haj3opHoU [9, c. 10]. C yu€rom »3TOro Kak KOHTpOJbHAsA, TakK MW HaA30pHas
NeSATETLHOCTh MOXKET OBITh PACCMOTPEHA UMEHHO KaK JIeITeIbHOCTh BJIaCTHAsI.

J.K. Jlutpux coBepiieHHO OOOCHOBAaHHO OTMEYaeT, YT0 C YYETOM
COBPEMEHHOT'O COCTOSIHUSI 3aKOHOAATEIhCTBA KOPPEKTHOE pa3rpaHUYCHUE KOHTPOJIS U
HaJ[30pa OKa3bIBAETCs HEBO3MOXKHBIM. Jlaxke B mpenenax OTAEIbHBIX HOPMATUBHBIX
AKTOB TEPMHUHOJIOTUYECKOE EIMHCTBO HE IMPOCIICKHUBACTCSI, a CaMO COJCpKaHUe
KOHTPOJISI M HAA30pa OCTAETCS TUCKYCCUOHHBIM BompocoM |35, ¢. 380]. Cornamascs ¢
JAHHOW TMO3ULMU, HENIb3d HE IMPU3HATh MPUHIMIUAIBLHONM BaXHOCTH IOMCKA Kak
CXOJICTB, TaK M pa3IM4Me MEXJY KOHTPOJEM M HaA30pOM, BEllb JaHHbBIC BUJIbI

ACATCIIbBHOCTHU TaK WUJIM HHAYC BO MHOTUX CJIydassX YIIOMUHAKOTCS BPO3b.
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JI1st BBISIBIIEHWS MPUHIMITHAIBHOTO OTIMYHS HAA30pa YMECTHO OOPAaTUTHCS K
®enepanbHoMy 3akoHY «O mpokyparype Poccuiickoit @enepaunmn». Mcxoas u3 ero
HOPM, HAJI30p HE MNPEANOoJaracT NnpsMOr0 BMEIIATEIbCTBA B JCATEIBHOCTD
MOTHA/I30PHOTO CYOBEKTa M TMPSMOTO NMPUMEHEHHSI MEp MPUHYKICHUS, TIPH ITOM
peanu3yeTcs B OTHOIIEHUH CyObEKTOB, KOTOPbIE HE HAXOASTCS B MOJYMHEHUH OPraHOB
MpOKyparypsbl. Takoi B3I HA CYIIIHOCTh HAJ30Pa BIIOJIHE YMECTHO PaCHPOCTPAHUTD
U Ha WHBIE Cily4au HaA30pa. A 3TO yKe MO3BOJIAET (POPMYIUPOBATH ONpPEEIEHHBIC
BBIBOJIbI O COOTHOILIEHUU KOHTPOJISI M HAJ130pa APYT C APYTOM.

3akioueHue

3aKOH HE COAEPKUT HOPM, KOTOpBIE Obl MO3BOJISIIM OJJHO3HAYHO OTIPAHUYUTh
KOHTPOJIb OT Hai30pa. OJIHAKO, UCXO/I U3 aHAIN3a JTUTEPaTyphl U 3aKOHOAATEIbCTBA,
MO>KHO BBISIBUTH ONPEICIEHHBIE pa3IMUus, MO KpalHEH MEPE Ha TEOPETUYECKOM
ypoBHe. Ham3op He mnpenmonaraeT mnpsMOTO BMENIATENbCTBA B JACSATEIBHOCTH
MOTHA/I30PHOTO CyOBeKTa, MPUYEM CaMU TOJHAIB30PHBIE CYOBEKTHI B OTHOIICHUSIX
MOAYMHEHHOCTA C HAA30PHBIM OpPraHoOM HE HaxoAsaTcsa. B 3ToM cMbicie He
MPOCJICKUBACTCS U YNPABICHUYECKAs COCTABJSAIOIIAA Haa3opa. KOHTposb ke, Kak
MPaBUJIO, PEATU3yeTCs B OTHOIICHWH TOMYMHEHHBIX CYOBEKTOB W MpeEIoJiaracT
BO3MOXKHOCTh BMEIIATENILCTBA B JAEATEILHOCTh MOJKOHTPOJILHOTO. HO BhIAEHSIEMBIE
a3y HOCAT YCIIOBHBIM XapaKTEpP, B CBSI3U C YEM 3aKOHOJIATEINb YK€ JaBHO MPUHSLIT
pellIeHue paccMaTpuBaTh KOHTPOJIb U HAJA30p B MX B3aMMOCBSI3HM, XOTSI B OTAEIbHBIX
rOCYyJapCTBEHHBIX CTPYKTypax JaHHbIE BHUAbl JESITEIbHOCTH NPUHLIUINAIBHO
pPa3InYaroTC.

Hcxons 3 3T0ro, aBTOp CUUTAET, BO-NIEPBBIX, MPUHLMIUAIBHO HEBO3MOKHBIM
pPacCMOTPEHHUE KOHTPOJISI M HAA30P B KAyeCTBE CUHOHHMMOB, IMojaras, 4ro 3TO
pa3JIMuHbIe BUJIBI JIEATEIIBHOCTH; BO-BTOPBIX, UX IEJH W (WJIM) 3aJadyd COCTOST B
MPEyNPEKICHUH, BbISIBICHUH, TPECEUCHUN TPOTUBONPABHBIX JIESIHUM, HO Pa3HBIMU
METOJIaMU: B PaMKax HaJ130pa UMEET MECTO, KaK IIPABUIIO, OITIOCPEIOBAHHOE BIIUSHHUE,

B paMKaxX KOHTPOJIS - MPSIMOE.
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ITPOBJIEMBI JOKTPUHAJIBHOI'O IIOHUMAHUA KATET'OPUA
«IIPABOMEPHOE ITOBEJIEHHUE»

Mopran Ckaitsiep, Ph.D., noueHT pakyjbreTa KpUMHUHOJIOTHH, YTOJOBHOTO
MPAaBOCYAUS U YIIPaBJeHHUS B Ype3BbIYANHBIX cuTyauusax, Kaaudopuuickui
rocyaapcrBeHHblil yausepcuret, JIour-buy, Kanudopuus, CLIA,
skymorgcb@bk.ru

AHHOTALIUA

B crarbe paccmaTpuBarOTCA TMOAXOJbI K TPAKTOBKE IPABOMEPHOTO TOBEACHUSI.
3aTparuBarOTCsl  BONPOC  00s3aTEIbHOCTH  (HEOOS3aTEIbHOCTH)  COOTBETCTBUS
COIMAJIBHO TOJIE3HBIM TieisiM. OOpaiaercss BHUMaHUE Ha HaJU4HMe OTPACICBOM
crielu(pUKN TMPU3HAHUS TIOBEACHUS IPABOMEPHBIM, UYTO O3HAayaeT BO3MOXKHOCTH
MPU3HAHUSA OJHOTO U TOTO K€ MOBEICHUYECKOTO aKTa MPAaBOMEPHBIM B paMKaX OJIHOM
OTpAaCIId 3aKOHOJIATENIbCTBA (MPaBa) U HEMPABOMEPHBIM — B paMKax JIPyrod OTpaciu.
[IpuBOIATCS COOTBETCTBYIOIIME TMPUMEPHl HOPUAUYECKH 3HAUYUMOTO IIOBEICHMUS,
HEOJMHAKOBO OIIEHMBAEMOI'O B paMKaxX pa3HbIX oTpaciieid mpasa. [loguepkuBaetcs
MHOroo0Opasue (GopM TMpOSBICHUS MPABOMEPHOTO TOBEJACHUS. AHAIU3UPYETCS
npobJieMa MapruHaJIBHOTO MTOBEICHUS B KOHTEKCTE MPABOMEPHOCTU U OTMEYAETCS €T0
MOTPAaHWYHBIA XapakTep. PaccMaTpuBalOTCsT HEKOTOPHIE aCHEKTHI 3JI0yNOTPEOICHUS
npaBoM. OOOCHOBBIBAETCS OTPHUIIAHKE OCO3HAHHOCTH KaK 0053aTeIbHOTO MpHU3HAKa
mo00r0 mpaBoMepHOro moBeaeHus. OcmapuBaeTcsl TakKe aKTUBHOCTh B KayeCTBE
MpU3HAKa TPAaBOMEPHOTO MOBEACHUS BBUIY BO3MOXXHOCTH MPU3HAHUS TTPABOMEPHBIM
M TaccuBHOro mnoBeneHust (Oe3aesTenbHOCTH). Hannuume o0s3aTebHOM 4YeTKOM
MIPaBOBOM perIaMEHTAIIH TAKXKE CTABUTCS MO/ COMHEHHUE: 00 3TOM CBUJIETEIHCTBYET
HaJlnuyue MpoOEIOB B 3aKOHOAATEIHCTBE. YKa3bIBACTCS Ha HaIU4YUE CHEIU(UKA
MIPaBOMEPHOTO TMOBEICHHUSI, 00YCIIOBICHHOM €T0 Ype3BbIYaitHbIM MHOT00Opa3ueM. [1o
UTOTY (POpMYJIUpYyETCs] aBTOPCKUN BapHaHT OMPENETCHUS MOHATUS «IIPAaBOMEPHOE

MOBEJICHUS», C YIETOM OTpacieBOM crienu(pUKU IPABOBOTO PETYJIMPOBAHUS.
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3HAa4YMMOC€ IIOBCACHHUC

Original article

PROBLEMS OF THE DOCTRINAL UNDERSTANDING OF THE
CATEGORY OF "LAWFUL BEHAVIOR"

Skyler Morgan, Ph.D., Associate Professor of the Department of Criminology,
Criminal Justice and Emergency Management, California State University,
Long Beach, California, USA

Abstract

The article discusses approaches to the interpretation of lawful behavior. The issue of
the obligation (non-obligation) to meet socially useful goals is raised. Attention is
drawn to the existence of industry—specific recognition of behavior as lawful, which
means the possibility of recognizing the same behavioral act as lawful within one
branch of legislation (law) and unlawful within another branch. Relevant examples of
legally significant behavior are given, which are assessed differently in different
branches of law. The variety of forms of legitimate behavior is emphasized. The
problem of marginal behavior in the context of legality is analyzed and its borderline
character is noted. Some aspects of abuse of law are considered. The author
substantiates the denial of awareness as a mandatory feature of any lawful behavior.
Activity is also disputed as a sign of legitimate behavior due to the possibility of
recognizing passive behavior (inactivity) as legitimate. The existence of mandatory
clear legal regulations is also being questioned: this is evidenced by the presence of
gaps in legislation. It is pointed out that there is a specificity of lawful behavior due to
its extreme diversity. As a result, the author's version of the definition of "lawful
behavior" is formulated, taking into account the industry specifics of legal regulation.
Keywords: lawful behavior, offense, crime, compliance with legislation, legal

responsibility, legally significant behavior
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Bsenenne

B Teopuu rocyaapctBa v mpaBa BOIPOCHI IOHUMAaHUS CYLITHOCTH FOPUIUUYECKU
3HAYMMOI'0 TOBEJECHHS BCErJa HAaXOIWJIUCh U MPOAOJIKAIOT HAXOAUTHCS B LEHTPE
BHUMaHMs. IHTEpeC K HUM BIOJIHE 3aKOHOMEPEH, IIOCKOJIbKY UMEHHO OT TOr0, Kak
IOHUMaeTcsi (PEHOMEH IPaBOMEPHOIO TIOBEJEHUS, 3aBUCUT PpEUIEHHME MHOTHUX
¢dbyHIaMeHTaNbHBIX MPOOJIEM, B TOM YHUCIIE U CBS3aHHBIX C ONPEAEICHUEM CYIIHOCTU
paBOHApyLIeHUs! (IPECTYIUICHUS) U YCTAaHOBJIEHUEM OCHOBaHUM OTBETCTBEHHOCTH 32
HETO.

HecMoTpst Ha OrpOMHBIII MacCHB Hay4HO-MCCIIEI0BATEIBCKOIO MaTepHalia 1o
JAaHHOM TeMe, B BOINPOCAX IOHMMAHMUS (PEHOMEHA IPAaBOMEPHOTO IOBEIEHUS HE
MOJIyYWIOCh  JIOCTUYb  €JUHOAYHIMS. OJTO  O3Ha4aeT M HEJAOCTATOYHYIO
pa3pabOTaHHOCTh TaHHOM TEMBI.

C y4€TOM COCTOSIHMS HCCIENyeMOW NpoOJEeMaTHUKU IEJIbI0 aBTOpa CTATbU
ABJISIETCSI YTOUHEHHUE COJIEPKAHUE MOHATHS «IIPABOMEPHOE IOBEIECHUE» B KOHTEKCTE
OTE€UYECTBEHHOMN JOKTPUHBI IIPABA.

OcHOBHas YacTh

3arparuBasi JTOKTPUHAJIBHBIM aclEKT MPaBOMEPHOTO TOBEJIEHUs, OyAeT He
JUIIHUM 3aMETHTh, YTO caM (PEHOMEH TaKOro IOBEJEHUS Ha NPOTSKEHUU BCEH
HCTOPHUH YEJIOBEYECTBA HEYKJIOHHO 3BOJIOLHMOHUPOBAIL. B 11€10M K€ npencTaBiIeHUs
o HéM Obumn chopmupoBanbl B Hogeiimee Bpems [1, c. 262]. Tem He MeHee, Ha
CeTOAHSIIHUN JIeHb ObUIO Obl OMMOKON YTBEpXKIEHHE O TOM, YTO HBOJIOLHUSA
paccMaTpuBaeMoro (peHoMeHa OCTaHOBUJIACh.

Ecnu paccmaTpuBaTh IpaBoMepHOE MOBEICHHE B Hanboiee 0000IEHHOM BU/IE,
TO €r0 MOKHO OTIPEAETUTh KaK MOBEACHUE CyObeKTa MPaBOOTHOLICHH, COTrjiacyeMoe
C JIEUCTBYIOIIMMH TPABOBBIMU HOpMaMH U (WJIM) HE BCTyNAloIee B MPOTUBOPEUHUE C
HuMu [3, c. 6]. OCHOBHOM aKUEHT 3AE€Ch MJEIaeTCsi MMEHHO Ha OTCYTCTBUH

MIPOTUBOPEYHI YCTAaHOBJIEHHBIM B OOIIECTBE M TOCYIapPCTBE HOPMaM.
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B 3TOM CBA3M KIIFOYEBOM XapaKTEPUCTUKOM WM KPUTEPUEM IPABOMEPHOCTH
TOrO0 WJIM WHOTO TOBEICHHUS SIBISETCS COBMNAJCHUE PErJaMEHTAllMM U MOBEACHUS,
BBIPAKAIOMIETOCS B JCHCTBUN MM O0€31eMCTBUU KOHKPETHOTO CyOBeKkTa [3, ¢. 6].

N3510keHHOE 03HAYaET, UTO B LIEJIOM [MOBEICHUEM, B TOM YUCIIE TPABOMEPHBIM,
MOXXET TMpU3HABaTbCA KAk JCHCTBUME, Tak U Oe3nedcTBUE, YTO BbIpaXkaer
MHOTr'0aCIEKTHOCTh M BApUATUBHOCTh JAHHOTO MIPABOBOTO SIBJICHHUSI.

BapuaTtuBHOCTh 1 MHOTOACIIEKTHOCTh YKa3aHHOTO (peHOMEHA MOAUEPKUBAET, B
yactHocTd, M.C. buprokoBa, xapakTepusylolllas TakKe€ €ro BOJIEBOM Xxapakrep,
COOTBETCTBHE MPABOBBIM HOPMaM U COLMATILHO MOJIE3HBIM LIEeTsM [ 1, c. 264].

[IpuzHaBass BO MHOroM OOOCHOBaHHBIM TaKOM B3IV Ha MPABOMEPHOE
MOBEJICHUE, HEJb35 HE COTJIACUTBhCS C HEKOTOPhIMU HIOaHcamu. B wacTtHOcTH, O
COOTBETCTBUM COLIMAIBHO MOJE3HBIM LEISAM MPABOMEPHOTO IMOBEACHUS HE BCEraa
MOKHO TOBOPHUTH C a0COIIOTHOM YBEPEHHOCTBIO, €CJIM IPU3HATH, YTO B ONPEACIIEHHBIX
CITy4asiX UHJMBU]I MOKET COBEPIIICHHO 3aKOHHO 0€3/1eliCTBOBaTh, KOT/1a OOIIECTBO U
(MM) roCy1apCTBO HYKJAETCS B €r0 aKTUBHOCTH.

B 10 xe BpeMs, mpaBOMEPHOCTh TIOBEICHHS HE BCET]a MOXKET OBITh TIOCTABJICHA
M0J COMHEHHUE, KOTJla TaKO€ MOBEJCHHE HE B MOJIHOM MEpPE OTBEYAET COLUAIBLHO
MOJIE3HBIM I1eJIsiM. Hanpumep, oTkas rpakJiaHuHA OT y4acTHsl B BBIOOpax B Ka4eCTBE
n3bupatens SBISETCS B TOJHON Mepe 3aKOHHBIM, MO KpailHeW Mepe, B YCIOBUSIX
POCCUHCKOW MPABOBOM CUCTEMBI. BmMecTe ¢ Tem, O COLMAIbHOM IMOJIE3BHOCTH TaKOIO
MTOBEJICHUS TOBOPUTH HE MpUX0oAuTCcA. To, TO €CTh HE BCSIKOE TPAaBOMEPHOE MOBEIACHUE
OJIHO3HAYHO OTBEYAET COI[MAIBHO MOJIE3HBIM LEIISIM.

Ho u He oTBeuaroliee coluaibHO MOJE3HBIM LEISIM MTPAaBOMEPHOE MOBEJCHUE
MOET HE BCTYNMaTh ¢ HUMH B TpoTuBopeure. [IpenacraBieHHbIM nmpuMep o0 3TOM
TaKXe CBUICTEILCTBYET: OTKAa3bIBasICh OT TOJOCOBaHUS Ha BbIOOpaxX, MNpUMED,
IrpaXJIaHUH HE CO3MAET MPEMSITCTBUM TOCYJIapCTBY WM OOIIECTBY B JOCTHKEHUU
COIMAJIBHO TIOJIE3HOM II€JIH, CBSA3aHHOM ¢ (DOPMUPOBAHUEM BIIACTHBIX WHCTUTYTOB, K

KOHM OTHOCIATCA I/136I/IpaCMBIC MMpEACTAaBUTCIIbHBIC OpPTraHbl BJIACTH.
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Cno)XHOCTH B BBIPAOOTKE E€AMHOTO TOJXO0/Ia K MOHMUMAHHUIO MPABOMEPHOTO
MOBEACHUS B HEMAJION CTENEHU 00YCIOBIMBAIOTCS OTpacieBoi cnenudukon. To wim
MHOE MOBEICHHE CYObEKTa B KOHTEKCTE €ro MPaBOMEPHOCTH WM HEMPAaBOMEPHOCTH
MOXHO paccMaTpuBaTh C TIO3WIMA TMPAKTHYECKH JIOOOM oOTpacim mpasa
(3aKOHOAATENIbCTBA), KOTOpasi B HACTOSIIIEE BPEMs CYIIECTBYET U KOTOPOH TaK WM
MHA4e KacaeTcs IOBelIeHHE. TO €CTh OJMH M TOT K€ IIOBEICHUYECKHMU aKT HWJIU
0e31eiicTBUEe MOXKET ObITh PACCMOTPEH C MO3ULIUHU KOHCTUTYIIMOHHOTO, YTOJIOBHOTO,
aIMUHUCTPATUBHOTO, TPAXJAHCKOT0, TPYAOBOTrO MpaBa u T.1. [1, c. 263]. OueBuHO,
YTO 3TOT YCJIOBHBIM NMOBEJCHUECKUI aKT B paMKaX OJHOI OTpaciy MmpaBa MOKET ObITh
pPacLEeHEH B KQUeCTBE IMTPABOMEPHOIO MOBEACHUS, B TO BPEMSI KaK B KOHTEKCTE IPYTOn
oTpaciy TmpaBa OH OyAeT MPU3HAH HEMpaBOMEPHBIM. [IpuMepoM MOXKET OBITH
OMO3/aHle Ha paboOTy WM TPOryll, HE MPEACTaBISAIOIINE Je-I0pe OOIIECTBEHHOM
OTNIACHOCTH C MO3UIMI YTOJIOBHOIO 3aKOHOJATENbCTBA, HO HAKA3yEMBbIE, KaK ITPABUIIO,
B paMKax TPYJOBbIX MPABOOTHOIIECHUM.

OnpenenéHHble CIOXHOCTH B BBIPA0OTKE €AMHOOOPA3HOTO TMOJAXO0la K
NOHMMAaHUIO  (PEeHOMEHa  MPaBOMEPHOTO  MOBEACHHUS  OMOCPENYIOTCS  €ro
MHOT000pa3uem, Ha 4TO yKa3bIBaeTcs U B iuteparype [1, ¢. 263]. [Ipuuém noruayHoCTh
TaKoTO B3TJIAJa Ha (DEHOMEH MPABOMEPHOTO TMOBEICHUS COMHEHUN HE BBI3BIBACT,
OCOOCHHO TMpPU aHAIM3€ HOPM JIEUCTBYIOIIETO 3aKOHOAATEIbCTBA, KOTOPOE
MPEOCTaBISACT IIUPOKHUE BO3MOXHOCTH [IJIi M30paHUs JIMHUKA MPaBOMEPHOTO
MOBEJICHUS, IPUYEM IPUMEHUTENIBHO K CAMBIM Pa3HbIM MMPABOBBIM CUTYAI[USIM.

B cBere ckazaHHOrO BecbMa akTyallbHBIM SIBJIIETCSI BONPOC MPU3HAHUSA
MIPaBOMEPHBIM TAKOT'O MOBEICHUS, KOTOPOE MPUHATO UMEHOBATh MapruHaibHbIM. CaM
(heHOMEH MapTHHAILHOTO MOBEJICHUS yKE MPOYHO BOMIEN B FOPUINYECKHN JIEKCUKOH,
OJIHAKO HOPMAaTHUBHOI'O 3aKPEIUICHHS HE IOJYyYHJ, YTO 3aTPYIHSAET €ro OLEHKY C
MO3UIMH TTpaBOMEPHOCTU. B TO ke Bpemsi B uTepaType COBEPIIEHHO OOOCHOBAHHO
MoAUEPKUBACTCS CENUPUIHOCTh Takoil (popmbl cymectBoBanus. [Ipuuém Hepeako
YKa3bIBAETCS HAa MPAaBOMEPHOCTh MAaprUHAJIBHOTO IOBENEHUS. Bo BcAkoM ciyudae,

Takas MO3UIUS IpeodiaiaeT B COBpeMeHHoi urepatype [1, c. 263].
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Yamre Bcero B unciae 0COOCHHOCTEH MapTrHHAJIBLHOTO MOBEIEHUS OTMEUYAIOTCS
KOH(OPMU3M, NENPECCUBHOCTD, MPe0OaaHue HUTHIMCTHUYECKUX pPEAKIUH, B YeM
HEpEeAKO OBIBAIOT BIIOJIHE KOHKPETHBIC MPUYMHBI, a MUMEHHO U (akTUyeckas u
IOpUIUYECKass OTPAaHMYCHHOCTh MapTUHAJIBHBIX CYOBEKTOB B  BO3MOXKHOCTSX
MPOSIBJICHUA MPABOBOM aKTUBHOCTH [1, c. 263].

OpHako MOXKHO TOCTOPHUTH IO TMOBOJY TOTO, YTO MAapPrHHAIBHOE MOBEICHUE
ABIsSIeTCsl  Cyry0o mnaccuBHbIM. [lomaraeM, 4YTO W aKTUBHbBIE MPOSIBICHUS
MapTrHHAIIBHOTO MOBEJEHUS TOKE UMEIOT MECTO OBITh, MPUYEM B CAMBIX PA3TUYHBIX
KU3HECHHBIX CUTYAIUSIX: PU TIOUCKE UCTOYHUKOB CPEJICTB K CYIIECTBOBAHUIO, IIOVCKE
1 00yCTpOMCTBE KUJIUIIA, TPOBEACHUU 10CYTa U TIP.

TpynHocTH B TOHUMaHUY CIIENU(PUKNA MapTUHATIBLHOTO MTOBEICHUS U €T0 OIICHKE
C MO3UIMI MpaBa MOOYXAAIOT YUYEHBIX MCKAaThb KOMIIPOMHCCHI, PE3yJbTaTOM YEro
ABJISIETCS] PU3HAHKME MOTPAHUYHOTO XapakTepa TaKoro MOBEJACHUS: OHO HaXOIUTCS
MEXKJly TpaBOMEpPHBIM U HENpPaBOMEpHbIM moBeaeHueM [l1, c. 262]. Ilpuuem
MOTPAaHUYHBIM XapaKTep paccMaTpUBAaEMOr0 IOBEJIEHUS OOYCJIOBIEH HWMEHHO
HEOJHO3HAYHOCTHI0, HEKOHKPETHOCTHIO, HE3HAYUTEIHHOCTBIO Pa3IYUil  MEXITy
COOTBETCTBYIOIIIMM H  HECOOTBETCTBYIOIIMM  3aKOHOJIATEIhCTBY  TOBEJICHHEM,
OCOOCHHO €CJIh yYecTh TOT o00pa3 JKU3HM M T€ BO3MOXXHOCTHU, KOTOPHIMHU
XapaKTEPU3yeTCs CYIIECTBOBAHUE JIUI], MIMEHYEMbBIX MapTHHAJIaMHU.

OcoObIii XapakTep MMeeT mpoljieMa 3J0yNoTpeOIeHUsT MPaBOM B KOHTEKCTE
MIPAaBOMEPHOCTU WJIM HETPABOMEPHOCTH TToBeAeHUS. CII0KHOCTh OIIEHKH YKa3aHHOTO
(dheHOMEHa B TOM, UYTO M3HAYAIHHO OH CBSI3aH C peanu3aieil CyObeKTUBHOTO paBa, a
3HAYWT, C HW3HAYAJHLHO TpHU3HABAGMON IIPaBOMEPHOW aKTHBHOCTHIO, KOTOpas B
JAJIbHEUIIIEM BBIXOJIUT 32 HEKOTOPBIE JOMYCTUMBIE 3aKOHOM mpenensl [3, ¢. 15]. U
(dhopMHpOBaHNE NOKTPUHAILHBIX B3MVIBIIOB Ha ()EHOMEH 3JI0yHOTPEOJICHHSI TIPABOM
OCJIO)KHEHO TEM, YTO 3a4acTyl0 CaMO HapyIICHUE HE ABJISETCS OUYCBUIHBIM, OCOOESHHO
B T€X YCJIOBUSX, KOTJ]a KOHKPETHBIE PAaMKH PETYJIsITOpOM He o0o3HadeHbl. Hammpumep,
B ClIyyae HaJu4usl 3aKOHOJATEJILHOTO Mpooera, 3JI0ynoTpedieHne npaBom Je-(hakTo

MOXKCT UMCTh MCCTO, OJHAKO AC-IOPC KOHKPCTHAA IOPUANYCCKHU 3HAYNMAA aKTUBHOCTD
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3JI0yNIOTPEOJIEHUEM MOKET W HE MNpu3HaBaTbCA. VIMEHHO B TakuWX CHUTYyalMsX
BO3HUKAET HEONPEIEIEHHOCTD.

Ha npaktuke Bompoc pemaercsi, Kak MpPaBHIIO, MCXOAS W3 HOPUIMYECKHX
MOCJICACTBHIM: €CIIM KOHKPETHBIE HEraTHBHBIE MPABOBBIC MOCIEACTBH ISl CyObEKTa
BO3HUKAIOT, TO €ro JESHUE PAcCCMATPUBAETCS KakK 3JI0YNOTpeOJieHHWEe; B MHBIX XKe
CIIy4asix Jaxke 3JI0ynoTpeOaeHre IPaBOM MOXKET ObITh TPU3HAHO MPABOMEPHBIM. XOTs
3aKOHOAATENb BCEMH CUJIAMU CTApPAETCA TAKOTO POJIa CUTYALMU IPEAOTBPATHUTD.

1o 3T0i1 mpuunHe 3m0ynoTpedieHNnEe MPAaBOM 3a4acTyIO TOKE PACCMAaTPUBACTCS
KaK HEKOE€ MOTPaHUYHOE IMOJIO)KEHHE WJIM AK€ HEUTPAIBHOE MOJIOKEHUE MEXKITY
MPaBOMEPHBIM U HEMPaBOMEPHBIM ToBeacHUEM [3, c. 8]. Ho mymaercs, uTo Takoi
IIO/IX0J] YMECTEH JIMILIb B OTACJIBHBIX CIy4asX, KOI/Ia 3aKOH OJHO3HAYHOU OLEHKH
37I0yNOTPEOICHUS TPAaBOM HE MpelyCMaTpPUBAET.

Crneunduka 3m0ynotpedaeHus: IpaBoOM BbIPAXKAETCS U B TOM, YTO M3HAYAIBHO
OHO HaYMHAETCS C MIPABOMEPHOIO MMOBEIEHUS, KOTOPOE MEPETEKAET B HEMPABOMEPHOE
(ycnmoBHO HempaBomepHoe). WHbIMU clioBaMHU, MPAaBOMEPHOCTh B JIEUCTBUSX WM
Oe3neiicTBuAX cyObekTa yrpaunBaercs [3, c. 8].

WuTepecHbIil B3I Ha paccMaTpUBAEMyI0 MPOOJIEMATUKY JIEMOHCTPUPYET
JI.B. PykaBUIIIHUKOB, XapakTepu3ys IPaBOMEPHOE MOBEJICHHUE KaK OOIIECTBEHHO
3HaYUMOE€, KOTOpBhIE COOTBETCTBYIOT TpeOOBaHUSAM MPABOBBIX HOPM, HOCHT
OCO3HAHHBIN XapaKTep, BEIPAKAETCA B UX UCTIOJIHEHUH, COOJIIOICHUH, UCTIOJIb30BAHKH,
IIPUYEM TapaHTUPYETCd M oxpaHsercs rocygapctBoM [5, c. 13]. C HekoTOpbhIMH
XapaKTEPUCTHKAMU 3]1€Ch MOXKHO IMOCIOPHUTb.

Hampumep, 0CO3HaHHOCTh, KaK Mbl I[OJIaraeM, HMMEET MECTO He BCerma.
3a4acTyro, IPaBOMEPHOE IOBEACHUE SBISETCA JIMIIb IPUBBIYHONW MOJEIBIO
BBIPAKEHUSI aKTUBHOCTH, KOTJ]a MHJIMUBU]I HE 33yMbIBA€TCS O TOM, SIBIISIETCS JIM OHO
COLIMAJIBHO TOJIE3HBIM, HEOOXOAUMBIM, OO0s3aTesnbHbIM. Hampumep, HeHapylieHHe
HOPM YIOJIOBHOT'O 3aKOHOZATENIbCTBA, BBIPAXKAIOLIEECS B HECOBEPIICHHHM TEX WIH
WHBIX TIPECTYMHBIX AESHUM, I rpakJIaHuHA, KaK MMPaBUIIO, SIBJIIETCS €CTECTBEHHBIM,

pasymMCromuMmcs, BO BCJAKOM ClIyddC, B TCX CUTyallUAX, KOrJga pcdyb HC I/II[éT 0
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HEO0OXOMMOCTH MPUHATHS KOHKPETHBIX IOPUANUECKHA 3HAYUMBIX perienuid. OTcroaa
MO>KHO T10JIaraTh, YTO MPABOMEPHOE MOBEJEHNUE MOKET OBITh HE TOJILKO OCO3HAHHBIM,
HO ¥ HEOCO3HAHHBIM.

OneHka TOro Uiy HHOro NOBEAECHUS C TO3ULMU IPABOMEPHOCTH OOBIYHO AAETCS
UCXOsl W3 JEUCTBYIOUIMX B TOCYJAapCTBE HOPM 3aKoHoAAaTenbCcTBA. (OIHAKO
HEKOTOpPBIMU aBTOPAMM TaKOW NOAXOJ CTaBUTCA IoJ coMmMHeHue. K mnpumepy,
JI.M. BOpTHUKOB MHIIET, YTO HUCIHOJIb30BaTh HOPMBI MpaBa s (QOpMYIHPOBKU
CYIIHOCTH IIPABOMEPHOTO ITOBEIECHUS HE BIIOJIHE KOPPEKTHO, BEJb HE BCE OTHOLLICHUS
pernmamMeHTupyroTcss Hopmamu. W B 00OCHOBaHME TaKMX B3[VISIIOB OH HE
paccMaTpUBaeT B Ka4eCTBE MPABOMEPHOIO TAKOE IMOBEACHUE, KOTOPOE HE MOANAAAET
10/ IIPABOBOE PETYJIMPOBAHUE, JAXKE €CIM OHO HE NMPOTUBOPEYHUT JIECHUCTBYIOLIEMY
3aKOHOJATENBCTBY. TO €CTh MOBEACHHUE, HOCAILICE HEUTPAIBHBIM XapakTep, HE
Hallle/I1Iee IPAaBOBOr0 PEryJIMPOBaHNs, JaHHBIN aBTOP HE IPU3HAET HU [IPAaBOMEPHBIM,
HU HenpaBoMepHbIM [2, ¢. 107-110].

BecbMa criopHBIM SIBIISIETCSl TIPU3HAHUE 00513aTEIbHOM TaKOW XapaKTEPUCTUKHU
IIPAaBOMEPHOT0 IIOBEJICHMS, KaK aKTHUBHOCTb. XOTs B COBPEMEHHOW JMUTEpAType
aKTUBHOCTh HEPEIKO OTMEYaeTcss MMEHHO KakK o0s3aTelbHBbId  MpHU3HAK
paccMatpuBaeMoro nosenenus [4, c. 226]. Koneuno, B 11€JIOM MOKHO MTPU3HATH, YTO
IIOBEJICHUE SIBIIIETCS BBIPAXKECHUEM AaKTUBHOCTH, OJTHAKO B ONPENEIEHHBIX CIydasx
OHO MOKET HOCHUTbh W IACCHUBHBIM XapakTep U MMEHOBAThCS O€3/I€UCTBUEM, TOXE
MMEIOIIUM IOPUANYECKOE 3HAUCHUE.

Kpaiine HeoqHO3HAYHBI HEKOTOPBIE IPYTHUE ACIIEKTHI IPABOMEPHOTO ITIOBEIECHUS,
orMmeudaemble, B padore [[.B. PykaBumnukoBa [5, c. 21]. Tak BbI3bIBa€T COMHEHHE
OTMEYaeMO€ YKa3aHHBIM aBTOPOM HAJIMYME YETKOM FOPUAMYECKON pErjJaMeHTALUU
IIPAaBOMEPHBIX JEUCTBUM: AyMAaeTCs, 4TO HE KaXXIble JCHCTBUS, IPHU3HABACMBIC
IPAaBOMEPHBIMH, B IOJDKHOW MEPE NETAIBHO YPETYJIUPOBAHBI.

OO1ecTBeHHass 3HAUYMMOCTbH IPABOMEPHOTO TMOBEACHUS TOXKE BBI3BIBAET
HEKOTOpPBIE BOMPOCHI. B 11€]10M COMHEHHUH B TOM, UTO IPABOMEPHOE MOBEACHUE KpaliHe

3HAUYUMO [IJIsi OOIIEeCTBa M TOCYJIapCTBa, HET, OAHAKO KaXKIbI KOHKPETHBIA aKT
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MIPaAaBOMEPHOTO TMOBEICHUS BPST I MOYKET IPU3HABATHCS 3HAYUMBIM, OCOOCHHO B TEX
clydyasx, Korga pedb MJAET O IaCCUBHOM COOJIFOCHUM  yCTAHOBJIEHHBIX
3aKOHOJIATEILCTBOM 3aIIPETOB, TOCKOJIBKY 3TO HE TOPOKIAET KAKUX-THOO U3MEHEHU I
B COCTOSIHMH OOITIECTBA U TIPABOBBIX OTHOIICHUSX.

[lonnmanue crneuupuKd MPABOMEPHOTO TIOBEJICHHUS OCIIOKHSACTCS  €ro
YpE3BBIYAHBIM MHOTO00Opa3HeM, MOCKOJIBKY OHO MOYKET OBITh COIMATLHO AKTUBHBIM,
COIIMAJIbHO  TACCUBHBIM, IPUBBIYHBIM, KOH(POPMHUCTCKHM, MapruHAJIbHBIM,
HUTUIUCTAYECKUM [4, c. 226]. st KaXa0l MOJEIu MOBEACHUSI CBOWCTBEHHA CBOS
cnenuduka, KOTOpas MOXET CTaTb CaMOCTOSITEIIBHBIM MPEAMETOM HAayYHOTO
HCCIICTOBAHMUS.

Bonee Toro, kak B 11€710M, TaK ¥ IPUMEHHUTEIBHO K KaXI0W U3 TIEPEUNCICHHBIX
MoOJIeIeH, OTCYTCTBYET Kakas-TuOO OMNpeaesiéHHOCTh B BO3MOXKHOCTH YTOYHCHUS
IpaHuI] MPaBOMEPHOro mnopeAcHUs. MIMEHHO 3TO, MO CIpaBeaJMBOMY 3aMEUaHUIO
C.B. TutoBo#i, mpensTCTBYeT  BbIPAOOTKE  YHU(DUUIMPOBAHHOM  AePUHULIAU
MIPaBOMEPHOT0 TOBEJICHUS B IOpUANYECKON Hayke. OTCIo/1a U BIOJIHE 3aKOHOMEPHBIN
BBIBOJ] O TOM, YTO B OIIPEICICHNN CYIITHOCTH MTPAaBOMEPHOTO MOBEICHUSI HEOOXO0IUMO
HaJIMYMe KaK OOIETCOPETHUCCKOTO, TaK M MEKOTPACICBOT0 JIEMEHTOB [6, ¢. 112].

[Ipobnematuka. OnpegeneHue  CyHUIHOCTH  MPABOMEPHOTO  TOBEJICHUS
OCIIOKHSIETCS U TakuM (PEHOMEHOM, KaK ITHKa W ITHYECKHE HOPMBI, KOTOPBIE C
KaXXIbIM JTHEM CTAaHOBATCS Bce Oojiee 3HAUMMBIMH [7, ¢. 16]. B 3Toi cBs3m MHOTHE
HapYIIEHUs THYECKUX HOPM PACIEHHWBAIOTCS KaK HEMpaBOMEpHBIC aKThl. B TO ke
BpEMs HEKOTOpas I0JI HAPYIICHUH 3THUYECKUX HOPM IOJ1 TIOHSATHE TIPABOHAPYIIICHUS
He mnoanagaer. OTcloga cleayeT W TOTPAHUYHBIA XapakTep MHOTMX aKTOB
MIPAaBOMEPHOTO TOBEICHUSI, KOTOPhIE HE COOTBETCTBYIOT WJIM HE B TIOJHON Mepe
COOTBETCTBYIOT JTHYECKMM HOpPMaM, HO OJHOBPEMEHHO C OTHM SBJISIOTCS
MIPaBOMEPHBIMH.

3akioueHue

deHoOMEH MpPaBOMEPHOTO MOBEACHHUS, TaKUM 00pa3oM, B HayKe MOHUMAETCS

HCOIAHO3HA4YHO, 4YTO, BO-IICPBLIX, O6YCJ'IOBJ'ICHO OTCYTCTBUCM CI'0 3aKOHOAATCIIBHO
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3aKpEIUIEHHOW  TPAKTOBKH, BO-BTOPBIX, MPOJIUKTOBAHO O00OBEKTUBHBIMHU
3aTPYyAHCHUSIMU WUJIM JIaXK€ HEBO3MOXKHOCTBIO CHOPMYJIUPOBATh TaKyl0 TPAKTOBKY,
KoTopasi Obl OTBeYasia cnenu@uKe BCEX OTpacieil mpaBa WM, MO KpalHEeW Mepe,
cnenuduke OONBIIMHCTBA U3 HUX. 3aady BBIPAOOTKU OINpPEAETCHUS OCIOXKHSIIOT U
MHOTHE HIOAHCHI, PSMO WJIM KOCBEHHO OTHOCSIIIUECS K OLIEHKE [MOBEJICHUS C MO3UIINU
IIPaBOMEPHOCTU. B 4acTHOCTH, HE BIIOJIHE MOHATHBIMH OCTAIOTCS BOIPOCHI O POJIH
ATUYECKON COCTABIISIIONIEH B OLIGHKE MPaBOMEPHOCTU IMOBEIAEHUS CYOBEKTa, O
MOHMMAHUU CYIIHOCTH 3JI0YNOTPEOICHUS TIPABOM.

C y4€TOM H3JI0KEHHOTO, IPABOMEPHOE MOBEJICHUE MPEAJIAracTCsl ONPEAEIUTh
KaK MHOT'OACTIEKTHBIA MpaBOBOM ()EHOMEH, OTpaKarolUi ACATEILHOCTh U (WJIN)
0e31esTeNbHOCTh WHANBH/IA, COOTBETCTBYIOLIYIO JIEUCTBYIOLIEMY 3aKOHO/IATEIbCTBY
WIH, TI0 KpalHEd MeEpE, HE HAapyLIAIOLIYK €ro B LEJIOM WIM B paMKax OTIEIbHOU

cthepsl (0Tpacin) peryaupoBaHus.
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